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About TasCOSS 

TasCOSS is the peak body for the community services sector in Tasmania. Our membership includes 

individuals and organisations active in the provision of community services to low-income Tasmanians 

living in vulnerable and disadvantaged circumstances. TasCOSS represents the interests of its members 

and their clients to government, regulators, the media and the public. Through our advocacy and policy 

development, we draw attention to the causes of poverty and disadvantage, and promote the adoption 

of effective solutions to address these issues.  
 

Please direct any enquiries about this submission to: 

Kym Goodes 
CEO 
Ph.  
Email:  

  



 

 

Introduction 
Thank you for the opportunity to provide a submission to the Department of Justice regarding the 

Government’s commitment to amending Section 194K of the Evidence Act 2001 (Tas).   

 

TasCOSS advocates on behalf of Tasmanians living on low incomes, who often live in vulnerable and 

disadvantaged circumstances. Our vision is for one Tasmania, free of poverty and inequality, where 

everyone has the same opportunity.  We advocate for public policy that values and respects the 

diversity of Tasmanians and makes a real difference to the lives of people who are experiencing 

vulnerability. We work to ensure that the human rights of all Tasmanians are integrated into 

government consultation processes, policy approaches and budget allocations.  

 

TasCOSS submissions and advocacy are strongly informed by the expertise of our members and the lived 

experiences of the Tasmanians we represent. For this submission, as with our May 2019 submission to 

the Department of Justice’s discussion paper around potential changes to Section 194K, we have 

consulted with our member organisations that work with both victims-survivors and perpetrators as 

well as with members of the legal sector, both in Tasmania and other jurisdictions.  

 

Key issues  
 
TasCOSS believes that Section 194K should be reformed to make it simple and cost-free for victim-
survivors to apply to put their names and identifying details to their stories, while retaining appropriate 
judicial oversight to ensure the rights of other victim-survivors to remain unidentified are protected. 

 
TasCOSS’ approach to the reform of Section 194K of the Evidence Act 2001 starts from the principle that 

all Tasmanians should be treated fairly and equally under the law. “Equally” does not necessarily 

translate to “identically;” sometimes it may be necessary to treat people differently to achieve equality.1 

Indeed, discrimination can arise just as easily from an act which treats persons who are different as 

equals as it can from an act which treats differently persons whose circumstances are in many ways 

similar.2 
 

To some extent, it is this logic that informs Section 194K’s prohibitions against identifying an alleged 

victim-survivor of a sexual crime without a court order, even by the victim-survivor themselves 

(although it is possible for victim-survivors to tell their story without a court order under a pseudonym3). 

We acknowledge that Section 194K was drafted with the primary intention of protecting victim-

survivors of sexual assault, starting from the assumption that victim-survivors fear stigma attached to 

sexual victimisation and therefore need the State to enforce anonymity in order to ensure their equal 

status in society.  

                                                      
1 https://www.ag.gov.au/RightsAndProtections/HumanRights/Human-rights-
scrutiny/PublicSectorGuidanceSheets/Pages/Rightsofequalityandnondiscrimination.aspx 
2 https://www.judcom.nsw.gov.au/publications/benchbks/equality/section01.html 
3 https://www.news.com.au/lifestyle/let-her-speak-shocking-reason-woman-cant-tell-her-sexual-assault-story/news-
story/718ad770a25833970f961c551f3eaab1 

https://www.ag.gov.au/RightsAndProtections/HumanRights/Human-rights-scrutiny/PublicSectorGuidanceSheets/Pages/Rightsofequalityandnondiscrimination.aspx
https://www.ag.gov.au/RightsAndProtections/HumanRights/Human-rights-scrutiny/PublicSectorGuidanceSheets/Pages/Rightsofequalityandnondiscrimination.aspx
https://www.judcom.nsw.gov.au/publications/benchbks/equality/section01.html
https://www.news.com.au/lifestyle/let-her-speak-shocking-reason-woman-cant-tell-her-sexual-assault-story/news-story/718ad770a25833970f961c551f3eaab1
https://www.news.com.au/lifestyle/let-her-speak-shocking-reason-woman-cant-tell-her-sexual-assault-story/news-story/718ad770a25833970f961c551f3eaab1


 

 

This logic, however, now feels outdated for many victim-survivors. Advocates for changes to Section 

194K argue that a change in the law is necessary for victims of sexual assault to be treated equally: a 

perpetrator has the ability to tell their story under their own name, and a victim should have the same 

ability.4 They note that the choice to tell one’s story, however traumatic, in one’s own name can be 

empowering and liberating; that it can be crucial to combating efforts by perpetrators to take control of 

narratives around victimisation; and that it has the potential to serve a valuable public education 

function.5 And they note that the stigma around sexual victimisation has already begun to lessen, and 

must be further challenged if victim-survivors of sexual crimes are to enjoy true social equality. In the 

words of one victim-survivor, “The shame does not sit with me, it sits with you.” 6 Indeed, all other 

states and territories except the Northern Territory (where a bill is currently tabled in this regard) now 

allow a victim-survivor to be named if it is with their written consent. 

 

In principle, TasCOSS strongly supports legislative change that empowers fully consenting victim-

survivors of sexual assault to put their own names and identifying details to their stories.  We agree the 

information held by victims-survivors of sexual crimes is owned by them, and they should not be 

hampered from disclosing this information on the basis of stereotypes around victimisation or 

assumptions of stigma alone.7 We note that the current court order process has been widely criticised 

as costly, overly laborious, legalistic and re-traumatising for victims-survivors. And we agree that it is 

society’s responsibility to combat the stigma that has been associated with the experience of sexual 

crimes, for women and men alike.  

 

Every person who is a victim-survivor of sexual violence, however, is an individual with their own desires 

and preferences, and TasCOSS has also noted that the rights of victim-survivors who wish to be 

identified need to be balanced against the rights of other potential victim-survivors of a perpetrator to 

remain unidentified if they so wish.  Although stigma and shame associated with sexual victimisation is 

receding, sexual assault support services worldwide have found that not every sexual assault victim-

survivor is ready to be publicly identified, particularly among male victim-survivors.8 Meanwhile, written 

consent alone does not guarantee that a victim-survivor has fully understood the implications of 

publication or that they have not been coerced, defrauded or manipulated in any way.  

 

TasCOSS therefore advocates for reforms that allow victim-survivors to put their names and identifying 

details to their stories significantly more easily than is currently possible and at no cost, but with non-

adversarial court oversight to ensure that publication does not impinge on the right of other victims-

survivors to remain unidentified.   

 

                                                      
4 See, for example, https://www.news.com.au/lifestyle/real-life/news-life/teacher-jailed-for-molesting-and-sexually-assaulting-
a-15yearold-said-it-was-awesome/news-story/d7cec55508471578898d7163393f2bc1 ;  
5 https://www.theguardian.com/commentisfree/2019/sep/24/when-sexual-assault-survivors-speak-out-they-help-change-the-
culture-that-enables-it 
6 https://www.news.com.au/lifestyle/let-her-speak-shocking-reason-woman-cant-tell-her-sexual-assault-story/news-
story/718ad770a25833970f961c551f3eaab1 
7 https://www.judcom.nsw.gov.au/publications/benchbks/equality/section01.html  
8 https://reliefweb.int/report/world/care-and-support-male-survivors-conflict-related-sexual-violence  

https://www.news.com.au/lifestyle/real-life/news-life/teacher-jailed-for-molesting-and-sexually-assaulting-a-15yearold-said-it-was-awesome/news-story/d7cec55508471578898d7163393f2bc1
https://www.news.com.au/lifestyle/real-life/news-life/teacher-jailed-for-molesting-and-sexually-assaulting-a-15yearold-said-it-was-awesome/news-story/d7cec55508471578898d7163393f2bc1
https://www.theguardian.com/commentisfree/2019/sep/24/when-sexual-assault-survivors-speak-out-they-help-change-the-culture-that-enables-it
https://www.theguardian.com/commentisfree/2019/sep/24/when-sexual-assault-survivors-speak-out-they-help-change-the-culture-that-enables-it
https://www.news.com.au/lifestyle/let-her-speak-shocking-reason-woman-cant-tell-her-sexual-assault-story/news-story/718ad770a25833970f961c551f3eaab1
https://www.news.com.au/lifestyle/let-her-speak-shocking-reason-woman-cant-tell-her-sexual-assault-story/news-story/718ad770a25833970f961c551f3eaab1
https://www.judcom.nsw.gov.au/publications/benchbks/equality/section01.html
https://reliefweb.int/report/world/care-and-support-male-survivors-conflict-related-sexual-violence


 

The proposed amendments to Section 194K of the Evidence Act seek to achieve these ends, but in a 

round-about way. They retain a blanket prohibition on the publication of identifying particulars, 

including names of victim-survivors, but offer two lines of defence to the charge of unlawful publication: 

1) that the person who wishes to publish the information (which can include a third party such as a 

media representative) has gone through a court order process designed to ensure the consent of all 

victim-survivors or witnesses who could be identified through publication, or 2) that the spirit of the 

court order process has been achieved through written consent by all victim-survivors or witnesses who 

could be identified through publication. The court order process is further conditional on the public 

interest being served by publication.  
 

We argue that this approach, although well-meaning: 

 

1) Is confusing and potentially disempowering. The language of defence, rather than rights, is not 

easily understandable to a layperson and is unlikely to encourage victim-survivors to tell their 

stories with confidence and without fear of prosecution.  

2) Does not go far enough to ensure genuine consent by the victim-survivor whose name may be 

published or by other victim-survivors whose anonymity could be affected. In the absence of a 

consistent, transparent, documented court process, the question of whether all victim-survivors 

can be said to have understood the implications of publication, and of whether they have been 

coerced, defrauded or otherwise manipulated, becomes a murky one.  

3) Does not go far enough to ensure that all victim-survivors whose anonymity could be affected 

through publication are identified and consulted. Given the confidential nature of legal and child 

safety proceedings, to name only two contexts, it is unrealistic to assume that any given victim-

survivor who wishes to put their name to their story will be aware of all other victim-survivors 

whose anonymity might be infringed.  

 

 

Recommendations 
 

TasCOSS recommends that: 

 

1) All victims-survivors have a statutory right to apply for a court order authorising the publication 

of their name and identifying details.  

2) Only victims-survivors may make the application for publication.  

3) The requirement for a court order is maintained. This is to ensure that to the best of the court’s 

ability, all potentially affected victim-survivors have been identified and that the consent to 

publication by all victims-survivors, including the applicant, is legally valid and genuine (i.e. that 

they are over 18, have the capacity to consent, have genuinely understood the potential 

implications of publication, and have not been coerced, defrauded or otherwise manipulated).  

4) The court order process should specified to be timely as well as without charge.  

5) It should not be the court’s prerogative to make a positive determination that an undefined 

‘public interest’ is served through publication: a victim-survivor’s desire to tell their story should 

not require justification. If a public interest test is to be included, the onus should be on the court 

to determine that a clearly defined, time-limited public interest would experience a disservice 



 

through publication, and to transparently communicate the reasons for their decision and time 

frame for non-publication to the victim-survivor.  

 

We note that this approach is consistent with the Tasmanian Law Reform Institute’s recommendation in 

its November 2013 report Protecting the Anonymity of Victims of Sexual Crimes.9 
 

Next steps 
 

If the approach above is put into place, the application process should be well-publicised through 

notification of survivors and promotion via Victims Support Services, the Legal Aid Commission and 

community legal services, and survivor support organisations. Free legal assistance should be made 

available to help victim-survivors through a potentially re-traumatising process, particularly if a period of 

time has elapsed since their case. Adequate funding for all of these measures, and for the DPP to 

properly administer the court application process in a timely fashion, will be crucial. TasCOSS also 

strongly supports advocacy and support work designed to reduce the stigma around sexual victimisation 

and to empower victim-survivors.  
 

 

 

 

                                                      
9 https://www.utas.edu.au/__data/assets/pdf_file/0005/461768/S194k_Final_05_A4.pdf  

https://www.utas.edu.au/__data/assets/pdf_file/0005/461768/S194k_Final_05_A4.pdf



