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Executive Summary

The Review

As part of the State Government’s program of law and justice reforms, the Attorney-General appointed the State Service Commissioner to undertake a review of administrative appeal processes in Tasmania.

The members of the Review Team were:

Greg Vines, LLB(Hons), B.Bus 

State Service Commissioner

Dr Becky Shelley, Ph.D, 

Senior Consultant; and

Jennifer Lee, BA(Hons) 

Executive Officer, Special Projects.

Terms of Reference

The Attorney-General provided the following Terms of Reference for the Review: 
The Review is to consider and make recommendations on the appropriate processes to provide for the effective review of administrative decision-making in Tasmania, and the linkages that should exist between these structures. The examination should encompass the relationships between:

· The Ombudsman;

· The Anti-Discrimination Commissioner and the Anti-Discrimination Tribunal;

· The State Service Commissioner and the Ombudsman, exercising responsibilities under the Public Interest Disclosures Act 2002;

· The Legal Aid Commission legal advice and referral service;

· The Office of Consumer Affairs and Fair Trading consumer advice function; and

· The Administrative Appeals Division of the Magistrates Court;

and any other bodies exercising an administrative review function (“the bodies”).

Without limiting the issues that may be raised, the Review is to consider:

· Any opportunities to reduce duplication of roles between the bodies;

· The desirability of standardising arrangements for access by the public to the bodies;

· The desirability of establishing a common definition of, and process for dealing with, vexatious or ‘abuse of process’ complaints, and/or a standard ‘public good’ test for the acceptance of cases;

· The opportunity for common mediation approaches between the bodies, bearing in mind the distinct nature and character of each jurisdiction; and

· The administrative support and resourcing arrangements that currently exist to support the bodies, and whether there would be benefit in changing these arrangements.

The Review may make recommendations on amendments to legislation necessary to give effect to any proposed arrangements.
Consultation

On 4 October 2002 the State Service Commissioner wrote to a range of stakeholders inviting them to make written submissions in response to the Terms of Reference. The Review Team received a number of written submissions and held discussions with several organisations.

On 14 December 2002 the State Service Commissioner released an Issues Paper for public comment. The Issues Paper was based upon information contained within submissions, additional information requested from particular bodies, interviews, previous Government reports and academic research. The Issues Paper was sent to relevant stakeholders, advertised in the public notices of The Mercury, The Advocate and The Examiner, and made available on the Office of the State Service Commissioner website. 

The closing date for submissions was 14 February 2003. The final report’s recommendations derive from submissions, discussions with various bodies (within Tasmania and interstate) and research.
 

Structure

This report comprises four parts: 

Part One describes the background to the review. 

Part Two provides an overview of recent developments interstate and overseas. 

Part Three sets out the perceived inadequacies of current arrangements and recommends proposals for reform. 

Part Four deals with other matters raised during, but in some cases beyond the scope of, the review and makes a number of recommendations for their further consideration.

Summary of Recommendations

Handling Complaints

Recommendation 1.1 – see pages 34-37

That the Department of Justice and Industrial Relations establish a portal to electronic information providing a single point of access to complaint-handling bodies and tribunals, with the capacity for on-line lodgement of applications.

Recommendation 1.2 – see pages 34-37

That the Department of Justice and Industrial Relations improve the information placed on the internet by complaint-handling bodies and tribunals in order to create uniformity in the style and standard of information available to assist users. 

Recommendation 1.3 – see pages 37-41

That the Department of Justice and Industrial Relations convene a working party to further develop and implement The Legal Aid Commission of Tasmania’s ‘Gateway to The Law’ proposal.

Recommendation 1.4 – see pages 41-50

That the Department of Justice and Industrial Relations establish a register of mediators/conciliators that can be utilised by Government departments, statutory authorities and tribunals. 

Further that:

· in order to be included on the register, mediators/conciliators meet accreditation requirements;

· a code of conduct, establishing minimum standards of process and conduct for people facilitating alternative dispute resolution, be developed and applied across Government departments, statutory authorities and tribunals;

· the register be organised according to jurisdictions or issue areas in order to identify the specialist knowledge and skills of the mediators/conciliators; and 

· remuneration of mediators/conciliators in all jurisdictions be reviewed with the purpose of establishing a consistent scale.

Recommendation 1.5 – see pages 50-52

That the Department of Justice and Industrial Relations develop and implement a universal case management-system for use across all complaint-handling bodies.

Tribunal Structures and Relationships

Recommendation 2.1 – see pages 52-59

That a civil and administrative tribunal be established. The Tribunal should initially comprise the Anti-Discrimination Tribunal and the Administrative Appeals Division of the Magistrates Court, and such other bodies as determined by a high-level working party.

The high-level working party will consider:

· the scope or jurisdiction of the Tribunal (conduct a comprehensive audit of bodies and review mechanisms currently in existence – the desired outcome should be a clear two-step procedure from internal review to external review which is accessible and effective);

· the structure of the Tribunal (establish criteria for inclusion in an amalgamated civil and administrative tribunal. The working party should consider conceptually consistent categories of tribunals and bring those tribunals across together. For example, if a Human Rights Division is to be established, the working party should consider the category of human rights and identify a cluster of tribunals or bodies related to that category);

· the relationship between the Tribunal and the Magistrates Court.  It is suggested that the Tribunal be linked to, but not be a division of, the Magistrates Court;

·  the relationship between the Tribunal and other courts and bodies which are to remain separate from the Tribunal; and

· the provisions, if any, for appeals from the Tribunal, with consideration being given to enabling leave to appeal to a full bench of the Tribunal.

Recommendation 2.2 – see pages 59-64

That an independent body to oversight the development and reform of the civil and administrative law system in Tasmania be established. This ‘Administrative Review Advisory Council’ would perform functions analogous to those of the Administrative Review Council under Part V of the Administrative Appeals Tribunal Act 1975 (Cth).

Other Matters

Recommendation 3.1 – see pages 65-66

That the Ombudsman should continue to have principal responsibility for the administration of the Public Interest Disclosures Act 2002. The Act should be amended to require all public interest disclosures to be made to the Ombudsman. The Ombudsman should retain the power to refer disclosures or issues relating to disclosures to another appropriate body having a statutory capacity to deal with the issue.

Recommendation 3.2 – see pages 71-73

That criteria be established to determine which administrative decisions should be subject to external merits review.

Where there is a right to external merits review of an administrative decision, statutory provision should be made to require an appropriately detailed statement of reasons to accompany any such decisions which adversely affect peoples’ interests.

Recommendation 3.3 – see pages 74-80

That a review of the Ombudsman Act 1978 be conducted. The review should encompass not only that Act, but should also consider the Ombudsman’s other statutory responsibilities and relationship with Parliament.

Recommendation 3.4 – see pages 80-82

That a review of the operation of the Anti-Discrimination Act 1998 be conducted to consider, but not be limited to, the issues raised in this report.

Part One 

Background

Overview

As the impact of the State and its agents widened in modern society, the Tasmanian Government developed a number of separate bodies to resolve a wide range of disputes that can arise when officials make decisions. It has generally been the intention that such bodies would be relatively informal, cost-effective and efficient, and would have the ability to apply specialist knowledge. 

The current arrangements for the review of administrative decision-making in Tasmania have evolved in an ad hoc manner, with significant periods of time between various developments. In addition to the office of the Ombudsman, a number of statutory bodies (usually described as tribunals, commissions or boards) have been created. These bodies usually deal with separate areas of law, and have separate membership and administrative structures. This approach has clear strengths. It enables each body to develop procedures and practices to meet the particular needs of its jurisdiction. However, the complexity of the system overall and a lack of formal coordination between the bodies may be creating problems for the user, and contributing to a lack of coherence and consistency in procedure. 

What is Administrative Review?

Review of administrative decision-making improves the public accountability of government and administrative justice for the individual. It serves a dual purpose:

· it improves the quality, efficiency and effectiveness of government decision-making generally; and

· it enables citizens to test the legality and merits of government decisions that affect them.

Ideally, administrative review processes address the ideals of good government according to law. Those ideals include ‘openness, fairness, participation, accountability, consistency, rationality, accessibility of judicial and non-judicial grievance procedures, legality and impartiality.’

Merits review is a process where the facts, law and policy aspects of the original decision are all reconsidered along with any new evidence.
 The reviewer looks anew at the merits of the case and decides whether the decision was the correct or preferable one, given all the circumstances surrounding the case. 

In Tasmania, judicial review of administrative decisions by the Supreme Court is provided through the Judicial Review Act 2000. The central distinction between merits review and judicial review is that merits review enables a review of all aspects of the challenged decision, including the finding of facts and the exercise of any discretions conferred upon the decision-makers, whereas judicial review is concerned only with whether the decision was lawfully made.
  

By contrast, the Ombudsman focuses investigation of administrative decisions on ‘what is ‘fair and reasonable’ and away from narrow constructs of legality and technical correctness.’
 There are several important differences which distinguish the role of the Ombudsman from that of other bodies. 

These differences include:

· the Ombudsman may only make recommendations;

· the Ombudsman has very broad investigation powers;

· there is no appeal against the Ombudsman’s recommendations other than to the Supreme Court on matters relating to jurisdiction; and

· the Ombudsman is accountable only to Parliament.

Together with other elements of the administrative law system – the Ombudsman and judicial review in the courts – administrative review is an integral part of the framework of government accountability.

Complaint –Handling and Decision-Making Bodies

The Terms of Reference specify some of the complaint-handling, investigatory, advisory and decision-making bodies that fall within the Attorney-General’s portfolio. In addition to the bodies listed in the Terms of Reference, there are numerous tribunals or boards, as well as Ministers and other public officials, that do not form part of the judicial or court system but which are empowered by statute to make administrative decisions affecting a range of personal, professional, disciplinary and supervisory, occupational, industry and commercial activities. A number of these tribunals, boards and entities have been established by statute with the function of making ‘original’ or primary decisions which resolve matters or disputes of a civil, commercial or personal nature that occur between individuals, and sometimes between the citizen and the State. Other entities exercise review jurisdiction – this involves the external review of the merits of administrative decisions. 

This report does not specifically deal with tribunals or boards administered by other Government departments, although some of the principles identified would have obvious application to other bodies.
 It is proposed, however, that the recommendations contained in this report be considered for general application.

Legal Aid Commission of Tasmania 


The Legal Aid Commission of Tasmania (LACT) is an independent statutory body established under the Legal Aid Commission Act 1990. It is principally funded by the State and Commonwealth Governments with other sources of income derived from the recovery of legal costs in successful cases, contributions from legally assisted clients, and interest on invested moneys.

Legal services are provided by LACT from its Head Office in Hobart and regional offices in Launceston, Devonport and Burnie. LACT provides legal services to the Tasmanian community in the areas of criminal law, Commonwealth civil law and family law. It grants legal aid, provides free legal advice and minor assistance, duty solicitor services, and community education and information. It currently answers 25,000 to 26,000 enquiries per year on legal issues. Independent legal advice is given both via telephone and by appointment with its lawyers at the Magistrates Court and Supreme Court.

Section 6 of the Legal Aid Commission Act 1990 outlines the following functions for the Legal Aid Commission: 

· provide legal aid in accordance with the Act;

· liaise, co-operate and make reciprocal arrangements with professional bodies representing private legal practitioners and other bodies engaged or interested in the provision of legal aid;

· liaise with professional bodies representing private legal practitioners to facilitate the use of services provided by private legal practitioners;

· maximise use of services which private legal practitioners offer to provide on a voluntary basis;

· encourage and permit persons who are not legal practitioners or barristers to participate (so far as the Commission considers it practicable and proper to do so) on a voluntary basis and  under professional supervision in the provision of legal aid;

· provide agencies of the Commonwealth or another State or Territory concerned in the provision of legal aid with such statistical and other information as they may reasonably require;

· ascertain the most efficient, economical and effective means of maximizing rights and remedies under the law in Tasmania;

· perform such other functions as the Minister may direct.

Office of Consumer Affairs and Fair Trading

The Office of Consumer Affairs and Fair Trading provides advice to the Tasmanian Government on legislative and other policy issues within its area of responsibility. It provides a business registration service, and gives advice and information to the public, including individual business operators, on matters affecting the interests of consumers. Potential breaches of legislation administered by the Office are investigated. The Office also enforces product safety standards, participates in national moves towards greater uniformity in standards and legislation between all jurisdictions and produces material to promote compliance with legislation within the Consumer Affairs and Fair Trading portfolio.

The Officer of Consumer Affairs and Fair Trading receives around 13,000 enquiries a year from the general community regarding consumer issues. This is separate from calls received regarding business names, associations, charity collections and security and investigation agents applications. Advice is given on contract disputes, consumer legislation, and the rights and responsibilities of both traders and consumers. It also provides a complaint-referral process to other bodies, such as the Telecommunications Ombudsman. 

Anti-Discrimination Commissioner

The Anti-Discrimination Act 1998 prohibits discrimination and other specified conduct and provides for the investigation and conciliation of complaints in relation to such conduct.

The Act covers discrimination in the following areas:

· employment (including paid and unpaid);

· education and training;

· the provision of facilities, goods and services;

· accommodation (including residential and business);

· membership and activities of clubs; and

· the administration of any law of State and any State program.
The Anti-Discrimination Commissioner has the following functions:

· to advise and make recommendations to the Minister of Justice and Industrial Relations on matters relating to discrimination and prohibited conduct;

· to promote the recognition and approval of acceptable attitudes, acts and practices relating to discrimination and prohibited conduct;

· to consult and inquire into discrimination and prohibited conduct and the effects of discrimination and prohibited conduct;

· to disseminate information about discrimination and prohibited conduct and the effects of discrimination and prohibited conduct;

· to undertake research and educational programs to promote attitudes, acts and practices against discrimination and prohibited conduct;

· to prepare and publish guidelines for the avoidance of attitudes, acts and practices relating to discrimination and prohibited conduct;

· to examine any legislation and report to the Minister as to whether it is discriminatory or not;

· to investigate and seek to conciliate complaints.

Although investigating and conciliating complaints is not the only function of the Anti-Discrimination Commissioner, the staff profile suggests that this is the area where the bulk of the Commissioner’s non-administrative staff are engaged.

The Anti-Discrimination Commissioner has forty-two days in which to decide whether to accept or reject a complaint of discrimination. If the complaint is accepted, the Commissioner has ten days to notify the respondent of that acceptance and to provide the respondent with reasons for accepting the complaint, and a summary or copy of the complaint. The Commissioner may then investigate the complaint. 

At the conclusion of the investigation the Commissioner decides whether to dismiss the complaint, to refer it to conciliation (by direction or otherwise) or to refer it to the Anti-Discrimination Tribunal for an inquiry. The Anti-Discrimination Commissioner is to refer a complaint for inquiry if the Commissioner believes the complaint cannot be resolved by conciliation, or has attempted to resolve the complaint by conciliation but has not been successful, or believes that the nature of the complaint is such that it should be referred for inquiry.

Section 78(2) of the Anti-Discrimination Act 1998 provides that the Commissioner is to refer a complaint for inquiry within six months of notifying the respondent that the complaint has been accepted. However, the legislation does enable the Commissioner to reach agreement with the complainant to extend time for any further period – regardless of whether or not the investigation of the complaint has been completed. 

State Service Commissioner

The State Service Commissioner is not a part of the Attorney-General’s portfolio but is included in this review for the purposes of the Commissioner’s specific responsibilities under the Public Interest Disclosures Act 2002. The State Service Commissioner is an independent statutory office established by Section 17 of the State Service Act 2000. 

The objective of the Public Interest Disclosures Act 2002 is to encourage and facilitate the disclosure of improper conduct of public officers and public bodies. It aims to protect people who make such disclosures from reprisal and to provide for the disclosures to be properly investigated. 

A public officer or a contractor may disclose their belief that another public officer, public body or contractor has engaged, is engaging, or proposes to engage in improper conduct or detrimental action. If the disclosure relates to a member, officer or employee of a public body that is a State Service Agency, the disclosure may be made to that public body, the Ombudsman or to the State Service Commissioner.

If a person makes a disclosure to the State Service Commissioner, the Commissioner may deal with the disclosure under the State Service Act 2000 or refer the disclosure to the Ombudsman or a public body, as the case may require, to be dealt with as if it were a disclosure made to the Ombudsman or public body. 

If a person makes a disclosure to the Ombudsman or a public body and they reasonably suspect that the disclosure relates to an alleged breach of the Code of Conduct under the State Service Act 2000, the Ombudsman or public body has the discretion to refer the matter to the State Service Commissioner.
Ombudsman

The mission of the Ombudsman is to serve the Tasmanian community by resolving individual grievances and addressing systemic issues arising from public sector maladministration. The Ombudsman is required to receive and investigate complaints about administrative actions and, if these are substantiated, to make recommendations for corrective action to the decision-maker and to the relevant Minister. The Ombudsman Act 1978 gives the Ombudsman the power to investigate all complaints ‘with respect to administrative action taken by or on behalf of certain Government departments and other authorities and for related purposes.’
 

The Ombudsman is an office of last resort and the Ombudsman requires that before a complainant contacts the Ombudsman they first make every effort to attempt to resolve their complaint with the department or authority concerned. The Ombudsman investigates complaints in private and with as little formality as possible. In the resolution of a complaint, the Ombudsman’s goal is to ensure that action taken by an authority is fair and reasonable and that the principles of natural justice are upheld. 

The Tasmanian Ombudsman is appointed to a number of statutory roles. In addition to the general Ombudsman’s role, the Ombudsman has responsibility for freedom of information requests, public interest disclosures and has also been appointed as Tasmanian Health Complaints Commissioner and the Electricity Ombudsman. 

Under the Ombudsman Act 1978, the Ombudsman receives complaints related to the administrative actions of State Government departments, local government bodies and specified public authorities. The Ombudsman investigates complaints that fall within his or her jurisdiction, and if there is evidence of defective administration, the Ombudsman will prepare a report for the Head of Agency, which will include recommendations for rectifying action. If necessary, a report will also be prepared for the relevant Minister and/or Parliament. While the Ombudsman has no power to enforce recommendations, it is unusual for an authority not to accept the Ombudsman’s recommendations.

Under the Freedom of Information Act 1991 the Ombudsman receives requests for a review of decisions made by State Government departments, local government and various public authorities to exempt information sought under the Act. The Ombudsman has the power to make a fresh determination and direct an authority to release the information if he or she believes that a wrong decision has been made. The Ombudsman’s Office also provides an advisory service to Agencies on the administration of the Act and convenes network support meetings for Agencies Freedom of Information officer.

Under the Health Complaints Act 1995 the Ombudsman, as Health Complaints Commissioner, receives complaints related to the provision of health services in both the public and the private sectors. Presently, the Ombudsman also has the power to review the Health Complaints Commissioner’s administrative actions. In view of the conflict which may arise from one person holding both roles, a recent review of the Health Complaints Act 1995 recommended the appointment of a separate Commissioner. 
Under the Electricity Ombudsman Act 1998 electricity customers are able to refer complaints against electricity entities to the Electricity Ombudsman for investigation and resolution. Under the Act the Electricity Ombudsman has the power to make determinations and awards against the electricity entities. It is anticipated that the office of Electricity Ombudsman will soon be replaced by the office of Energy Ombudsman which will include gas as well as electricity.

The Ombudsman also carries out reviews under the Adoption Act 1988 and oversees compliance by Tasmania Police with the provisions of the Telecommunications (Interception) Tasmania Act 1999.

Under the Public Interest Disclosures Act 2002 complaints relating to a member or employee of any public body, including a State Service employee, councillor or the Commissioner of Police may be made directly to the Ombudsman. In addition, complaints made to the Speaker of the House of Assembly, the President of the Legislative Council or the State Service Commissioner may be referred to the Ombudsman for determination. Similarly, the Ombudsman may refer matters to either the State Service Commissioner or the relevant public body for determination if he or she thinks it appropriate. 

If a public body determines that a matter is not a public interest disclosure, the person who made the disclosure may request that the matter be immediately referred to the Ombudsman for a determination as to whether it is a public interest disclosure. Further, the Ombudsman has an oversight role in relation to investigations carried out by public bodies under the Act. If the Ombudsman is not satisfied with the progress of a public body’s investigation of a public interest disclosure he or she may request that the matter be referred to the Ombudsman for completion.

The Ombudsman also assumes responsibility under the legislation for the preparation, publication and maintenance of guidelines to be followed by public bodies in relation to the receipt of disclosures, investigations of disclosed matters and the protection of persons from reprisals.
Magistrates Court (Administrative Appeals Division)

The Magistrates Court sits in Divisions that are created by separate Acts. On 1 July 2002, the Magistrates Court (Administrative Appeals Division) Act 2001 commenced.

The purpose of the above Act is to consolidate approximately fifty separate Acts and regulations that in some way have a right of review or appeal to a magistrate with regard to administrative decisions.
  There is now a consistent procedure by which an ‘interested party’ can obtain a review by a magistrate of an administrative decision with which they are aggrieved in some way.

A reviewable decision is defined as one that the Court has jurisdiction under an enactment to review. This includes a failure or refusal to make a decision on the part of the decision-maker. In determining an application for review the Magistrates Court (Administrative Appeals Division) may decide:

· to affirm the reviewable decision; or
· to vary the reviewable decision; or
· to set aside the reviewable decision and make a decision in substitution for the reviewable decision it set aside; or
· to set aside the reviewable decision and remit the matter for reconsideration by the decision-maker in accordance with any directions or recommendations of the Court.
Some examples of administrative decisions in respect of which an appeal lies with a magistrate are:

· appeals against refusals to grant a firearm licence pursuant to Part 10 of the Firearms Act 1996; or 
· appeals against a Notice of Contribution to the construction costs of a new street pursuant to the Local Government Act 1993; or
· appeals against decisions relating to the issue (or not) of dog kennel licences pursuant to Section 59 of the Dog Control Act 2000; or
· appeals against assessment of land value pursuant to Section 27 of the Crown Lands (Shack Sites) Act 1997.
To date, the Magistrates Court has dealt with approximately twelve applications for review. As the legislation consolidating this appellate jurisdiction is very new, it is anticipated that the number of applications will increase in future.

Anti-Discrimination Tribunal 

The Anti-Discrimination Tribunal was created by the Anti-Discrimination Act 1998 and is completely separate and independent from the Anti-Discrimination Commissioner. One of the functions of the Anti-Discrimination Commissioner is to investigate complaints. Once the Commissioner has referred a complaint to the Tribunal, the investigative phase is complete and the Commissioner has no further involvement in the matter. The inquiry (hearing) phase then commences and the Tribunal manages the complaint.

The Act requires that inquiries be conducted with as little formality and as expeditiously as the requirements of the Act, and a proper consideration of the matters before the Tribunal, permit. The Tribunal is not bound by the rules of evidence but must observe the rules of natural justice.

The main statutory functions of the Anti-Discrimination Tribunal are: 

· conduct inquiries in relation to complaints referred to the Tribunal;
· review of complaints rejected or dismissed by the Commissioner; and 

· consideration of reports submitted by the Commissioner to the Tribunal in relation to a person failing to provide information or produce documentation during the course of an investigation.
Prior to hearing a complaint, the Tribunal conducts a number of directions conferences to make sure that the inquiry is ready to proceed. The purpose of directions conferences is to make sure that the inquiry is conducted fairly and expeditiously. Procedural matters are considered at directions conferences, and the parties may be referred to conciliation. At the completion of the directions conferences the complaint is listed for inquiry.
When complaints are referred to the Tribunal for inquiry, Section 79 of the Act requires the Anti-Discrimination Commissioner to provide a referral report to assist the parties and the Tribunal. The Referral Report identifies documents gathered during the course of the Commissioner’s investigation and witnesses which the Commissioner considers should be called at the inquiry. 

In hearing the complaint, however, the Tribunal bases its decision only on the information which is heard, or documents presented, during the inquiry. If there is information that has been gathered by the Anti-Discrimination Commissioner during the investigation but that the parties do not present during the inquiry, then the Tribunal does not take it into account when making its decision.

Other administrative review bodies

There is a large number of other public bodies in Tasmania exercising administrative-review, or similar, functions but not within the scope of this review. A non-exhaustive list of those bodies is included at appendix 2.

Part Two

Relevant Developments Interstate and Overseas

A range of recent reviews, interstate and overseas, have considered administrative law processes and the linkages that should exist between complaint-handling bodies. 

Complaint Handling

New South Wales

In New South Wales (NSW) there are a number of watchdog and complaint-handling bodies with varying and often overlapping jurisdictions. In order to address the problem of confusion this was causing members of the public, the Ombudsman proposed establishing a ‘one-stop shop’ to receive, assess and refer complaints and inquiries about NSW public officials, government agencies, health and legal professionals and community services. The service was designed to provide general information about these matters and would be accessible by telephone, web site, letter and fax. Negotiations and preparations for the establishment of the service made significant progress. Agreement was reached among the various bodies, a project officer appointed, and information technology initiatives commenced. Ultimately, however, the funding model for the proposal was not resolved and the project was abandoned.

LawAccess NSW is a major advisory service initiative for people with legal questions and complaints. It is an agency of the New South Wales Attorney-General’s Department, funded by the New South Wales Government and the Public Purpose Fund of NSW.

LawAccess NSW is a free service providing a single point of access to legal and related assistance services in New South Wales. LawAccess NSW assists its customers to find information and services to assist with legal problems and questions. LawAccess NSW provides legal information and referral services, develops and distributes legal information resources, provides legal advice in some cases, works with other legal assistance services in NSW, and tracks legal needs in the community. 

LawAccess NSW provides legal information and assistance through a variety of mechanisms including:

· a call centre in the outer suburbs of Sydney;

· a website providing a range of legal information and contact details for other organisations; and 

· a referral system that provides the community with access to a range of other legal-service providers. 

Tribunals

The United Kingdom, Australia, New South Wales, Victoria and Western Australia have regarded amalgamating tribunals as a process that will solve the problems associated with a proliferation of tribunals, namely inefficiency, incoherence and variable standards. 

United Kingdom

The British Government commissioned a review of the tribunal system to be conducted by a team of experts chaired by Sir Andrew Leggatt. Its report, Tribunals for Users: One System, One Service, was presented to the Government in March 2001. The report recommended a far-reaching program of modernisation and rationalisation of tribunals in the UK, recommending that a wide range of tribunals be combined into a single system to be led by High Court Judge. Members of the Leggatt review team visited Australia to observe the Australian Commonwealth system, and highlighted it as an example of a comparably good system of administrative review.

Australia

The Australian Administrative Appeals Tribunal (AAT) was the centrepiece of reforms to Australian administrative law in the 1970s. It was established by the Administrative Appeals Tribunal Act 1975 (Cth). Prior to its establishment there were a number of Commonwealth tribunals providing merits review on a limited range of matters. The system was ad hoc and poorly understood by the general community.

The AAT is an independent body that reviews, on the merits, a broad range of administrative decisions made by Commonwealth (and, in limited circumstances, State) Government Ministers and officials, authorities and other tribunals. The AAT also reviews administrative decisions made by some non-government bodies. The significant features of the AAT are:

· the Tribunal decides whether, on the facts before it, the correct or, in a discretionary area, the preferable decision has been made in accordance with the applicable law. It will affirm, vary or set aside the original decision;

· the rules of standing are broad – so long as the Act applies to the decision; and

· reasons for decisions are available.

A President, who holds office as a Federal Court judge, heads the AAT. Several other members of the federal judiciary have been appointed to it. Deputy Presidents (who are legally qualified) or Senior Members (most of whom are also so qualified) preside over hearings. Other members are drawn from a range of professions and occupations reflecting the specialist or expert needs of the tribunal.

To ensure that the merits review system was kept under ongoing scrutiny, the Administrative Appeals Tribunal Act 1975 (Cth) created the Administrative Review Council (ARC). Although not itself a review body, the Administrative Review Council monitors and provides advice to Government on various aspects of the Commonwealth system of review. 

The original concept of the Commonwealth system was that there should be a single tribunal. However, during the two decades of its operation a number of single-jurisdiction tribunals were created. In 1995 the Commonwealth Administrative Review Council recommended the first proposed change to the structure of Commonwealth administrative appeals.
  It recommended that an Administrative Review Tribunal (ART) be created to subsume the responsibilities of the AAT and a number of other specialist Commonwealth tribunals. It envisaged the ART as a single body comprised of a General Division and several other divisions dealing with specific subject matters. Each division would be able to prescribe its own procedures and processes (subject only to certain statutory minimum standards and to any guidelines issued by the ART President).

Recently, the Federal Attorney-General announced the Government’s intention to create the ART through the amalgamation of the Administrative Appeals Tribunal, the Veterans’ Review Board, the Social Security Appeals Tribunal, the Refugee Review Tribunal and the Immigration Review Tribunal 1997. The Administrative Review Tribunal Bill departed in many respects from the ARC proposals. Labor and the Democrats were concerned that the proposed ART was not assured the requisite degree of independence from government influence and control. The Bill met with opposition and foundered in the Senate. On 6 February 2003, the Federal Attorney-General announced that, in light of this opposition, the Government would not seek to introduce the Administrative Review Tribunal legislation in the current Federal Parliament. In the interim, the Government intends to reform the existing tribunals on an individual basis. 

Victoria 

The objectives of the Victorian Civil and Administrative Tribunal Act 1998 (Vic) are to provide the Victorian community with a tribunal system that is modern, accessible, efficient and cost-effective. The legislation aims to improve the operation of the tribunal justice system in Victoria by streamlining administrative structures, increasing flexibility and improving the operation of tribunals. The Victorian Civil and Administrative Tribunal (VCAT) amalgamated fifteen boards and tribunals to offer a ‘one-stop shop’ dealing with a range of disputes. 

VCAT has two types of jurisdiction: original decision-making and merits review. Original jurisdiction is defined as jurisdiction ‘other than its review jurisdiction’.  Review jurisdiction is conferred on the Tribunal by other individual Acts of Parliament. 

VCAT has three divisions: Administrative, Civil and Human Rights. The Administrative Division exercises the review jurisdiction and occupational disciplinary functions. The Civil Division and the Human Rights Division are primarily responsible for the exercise of the Tribunal’s original jurisdiction. Each Division is made up of a number of Lists. 

VCAT Divisions

	Civil
	Administrative
	Human Rights

	Civil Claims List

Credit List

Domestic Building List Real Property List

Residential Tenancies List

Retail Tenancies List
	General List

Land Valuation List

Occupational & Business Regulation List

Planning and Environment List

Taxation List
	Anti-Discrimination List

Guardianship List




VCAT has a five-tiered hierarchy of members. The President of VCAT is a Judge of the Supreme Court of Victoria whose time is divided between VCAT and the Supreme Court. A Vice-President (who must be a Judge of the County Court) manages each Division and Deputy Presidents (who must be lawyers of at least five years’ standing) manage the Lists within the Divisions. There are also senior and ordinary members who work on a full-time, part-time, or sessional basis.

VCAT has discretion to regulate its own procedures. This discretion is subject to the express direction that the proceedings must be conducted with as much expedition, and with as little formality and technicality, as possible. The Act governs the general operation of each List. However, the functions of VCAT under the enabling Acts are allocated to Lists. For this reason, the process does vary between Lists.

VCAT follows the well established distinction between tribunals and courts. While tribunals may share with traditional courts the same features of independence and respect for fairness and legality, they differ from courts in other regards. For example, tribunals:

a) can be composed of both legal and non-legal experts;

b) can adopt a wide variety of flexible procedures according to the nature of the matter before them;

c) can deal with the merits of the matter, and do not merely apply existing legal rights or decide whether a decision was made legally; and

d) are concerned with administrative decision-making and with administrative justice.

Decisions of VCAT can be appealed to the Supreme Court of Victoria but only on questions of law.

There is an emphasis on mediation and alternative dispute resolution in the VCAT Act. The Tribunal or the Principal Registrar may refer a proceeding or any part of a proceeding to mediation, with or without the consent of the parties. A party may also be required to pay for mediation irrespective of whether they consented to the referral to mediation. The procedure for the mediation is at the discretion of the mediator.

VCAT has the power to award costs. The general position is that each party to a proceeding will bear its own costs. However, VCAT may order that a party pay all or part of another party’s costs if it is fair to do so having regard to all the circumstances of the case (for example, the nature and complexity of the proceedings, the relative strengths of the claims, and the way in which the proceeding was conducted). It may also order costs if it considers that the representative was responsible for conducting the proceeding in a way that unnecessarily disadvantaged another party, or unreasonably prolonged time.

At any time, the Tribunal may make an order striking out all, or any part, of a proceeding (other than a proceeding for review of a decision) if it considers that the subject matter of the proceeding would be more appropriately dealt with by another tribunal, a court, or any other person or body. 

New South Wales 

The Administrative Decisions Tribunal (ADT) was established by the Administrative Decision Tribunal Act 1997 (NSW) to provide a central, cost-effective and convenient way for the people of NSW to obtain a review of administrative decisions; and to have certain general complaints, such as discrimination and professional misconduct, resolved. It is headed by a President who has the status of a District Court Judge.

Presently the NSW Attorney-General is reviewing the Act. The aim of the review is to determine whether the policy objectives of the Act remain valid and whether the terms of the Act remain appropriate for securing those objectives. 

The objectives of the Act include: 

· to make decisions at first instance and to review decisions made by administrators in relation to matters over which it has jurisdiction; 

· to ensure that the Tribunal is accessible, its proceedings are efficient and effective and its decisions are fair; 

· to enable proceedings before the Tribunal to be determined in an informal and expeditious manner; 

· to require administrators making reviewable decisions to notify persons of decisions affecting them and of any review rights they might have; 

· to ensure decision-makers provide reasons for their decisions on request; and 

· to foster an atmosphere in which administrative review is regarded positively as a means of enhancing the delivery of services and programs.

ADT jurisdiction is conferred by enactments across a range of portfolios, but is not as broad as VCAT. The ADT has original decision-making powers and, where it has jurisdiction, merits review powers. It deals with administrative, civil and disciplinary matters. The General Division (responsible in the main for external merits review of prescribed decisions made by Government Departments and Ministers) remains the principal division in terms of the volume of applications. The Retail Leases Division and Equal Opportunity Division hear civil claims. The Legal Services Division and the Veterinary Surgeons Disciplinary Panel of the General Division hear charges of professional misconduct or unsatisfactory professional conduct against registered practitioners.

Administrative Decisions Tribunal

	General Division

Community Services Division

Retail Leases Division
	Revenue Division

Equal Opportunity Division

Legal Services Division


One of the novel features of the ADT is its two-tiered structure. The first tier is where the Tribunal exercises its review and original decision-making functions. The second tier of appeal is to an Appeal Panel of the Tribunal. The Appeal Panel consists of at least three members of a specified status. 

Appeals do not stay the operation of a decision although there is power to obtain a stay. Appeals on any question of law are heard as of right – by contrast appeals on the merits can only be heard with leave. A party may appeal against the Appeal Panel’s decision to the Supreme Court on a question of law.

The ADT determines its own procedures. The Act contains substantial provisions which provide for an emphasis on alternative dispute resolution including mediation and neutral evaluation and inquisitorial procedures.

In November 2002 a Parliamentary Committee on the Office of the Ombudsman and the Police Integrity Commission issued a Report on the Jurisdiction and Operation of the Administrative Decisions Tribunal. The report recommended the establishment of an administrative review body similar to the Commonwealth Administrative Review Council to:

· further develop explicit criteria for determining the classes of administrative decisions which would appropriately fall within the ADT’s external merits review jurisdiction;

· provide ongoing review of the ADT’s jurisdiction with particular focus on recommending which bodies and tribunals could be merged with the ADT; and

· regularly assess, evaluate and report on the operational efficiency of the ADT.

The ADT Act specifically recognises the interrelationship between the Ombudsman and the Tribunal. The Act enables the President of the ADT and the Ombudsman to enter into arrangements regarding: 

· matters that the Tribunal will refer to the Ombudsman; 

· matters that the Ombudsman will refer to the Tribunal;  

· matters that are the subject of an application to the Tribunal and that are also the subject of a complaint, inquiry, investigation or other action by the Ombudsman; and

· the co-operative exercise of the respective functions of the Tribunal and Ombudsman. 

South Australia

Since 1993 South Australia has made provision for an Administrative and Disciplinary Division of its District Court – effectively an Administrative Appeals Court. The District Court may exercise in the Administrative and Disciplinary 

Division any jurisdiction conferred on it by statute. A major focus is on disciplinary appeals affecting various groups of occupational agents, for example, land agents, valuers, plumbers and investigation agents.

The Court is not bound in such matters by the rules of evidence and is required to act according to equity and the substantial merits of the case without regard to technicalities and legal forms. What has emerged is review within a traditional court setting, but modified to a degree by the addition of assessors and the relaxation of formalities.

Western Australia

Proposals to reform its administrative review system have a long history in Western Australia. During 1992 the Royal Commission into Commercial Activities of Government and Other Matters recommended that a general merits review tribunal be established. Between 1996 and 1999 there were three further reviews that considered administrative appeals: the Commission on Government report (July 1996), the Tribunals’ Review report (August 1996) and a Western Australian Law Reform Commission report (October 1999). All three recommended the establishment of an independent administrative review body. More recently, in 2002, the Western Australian Civil and Administrative Review Tribunal Taskforce recommended the establishment of a ‘State Administrative Tribunal’ (SAT).
  It is anticipated that by January 2004 Western Australia will have amalgamated a number of tribunals and boards.

The SAT will assume the civil and administrative review functions of appeals tribunals; administrative appeals currently heard in the Supreme Court, District Court, Local Court and Courts of Petty Sessions; a range of Ministerial appeals; a number of appeals heard by public officials; the disciplinary and supervisory functions of professional, occupational and business tribunals and boards;

 and a number of tribunals and boards that make primary administrative decisions of personal, commercial or equal opportunity nature.

Queensland

In 1993 the Electoral and Administrative Review Commission recommended that Queensland create a new general administrative review body and an Administrative Review Council. In 1995 a Parliamentary Committee endorsed the Electoral and Administrative Review Commission’s conclusion on the need to substantially reform the Queensland system of administrative review and create a new and separate general merits review body.
  
Part Three

Perceived Inadequacies & Principles for Reforms

The absence of a single formal structure to accommodate the numerous tribunals and complaint-handling bodies in Tasmania has resulted in the creation of a large number of separate bodies exercising administrative review functions. Despite the high level of service provided by their staff and members there are a number of deficiencies in the current structure and operation of Tasmania’s tribunals and complaint-handling bodies. 

Complaint - Handling Bodies

Some of the perceived inadequacies with the structure and processes of the complaint-handling bodies relate to:

a) lack of clear access points – either internet or telephone –  and the difficulties this creates for users;

b) duplication of telephone services to the community;

c) different standards of information available to users;

d) lack of  advisory services;

e) different standards of mediation/conciliation;

f) timeliness of investigations;

g) lack of processes to identify situations where a similar claim is lodged with several jurisdictions and becomes the subject of concurrent or consecutive investigations,
 or where a complaint about the same matter has been dealt with elsewhere;
 and

h) inadequate resource allocation.

The Issues Paper canvassed a range of options to address some of the perceived inadequacies with the present system. Tasmania’s complaint-handling and review systems can be confusing to users. The Issues Paper considered how streamlining information and communication technology might lessen confusion.

The Hobart Community Legal Service submitted to the Review Team that its office is ‘often the first point of contact for complainants seeking advice regarding administrative decisions. Frequently, clients find it difficult to navigate their way through the numerous and complex agencies that are able to investigate their complaint. This is further exacerbated by the literacy, financial, and remoteness difficulties that many of our clients have. Any joint effort by relevant agencies and bodies to coordinate and streamline the provision of information would substantially reduce client confusion and be encouraged by the Hobart Community Legal Service.’

The Review Team’s analysis of the problem has resulted in three interrelated recommendations:

· firstly, that steps be taken to improve and consolidate an internet presence for the bodies;

· secondly, that a central advisory and referral service be created; and 

· thirdly, a complaint-handling database capable of servicing all of the bodies be developed.

Internet

Simply improving the internet presence of the bodies will not fully address the problem of access. As the Anti-Discrimination Commissioner observes, not everyone has the necessary literacy skills, or indeed access to technology, to take advantage of information on the internet.
 The Ombudsman notes that research indicates that only 50% of Tasmania’s population has internet access.
 Another submission also cautions against reliance on the internet as a primary means of providing information and assistance. It submits that ‘nobody should be disadvantaged in seeking to make use of any appeals process’ simply because they are not proficient in the use of the internet.

As a general principle, whatever information is provided on a web site should also be available in hard copy. It is proposed that several improvements be made to the present system. The establishment of a portal to web-based electronic information could assist the public, particularly if the portal provides a brief overview of each jurisdiction as well as contact information and links to all relevant web sites.
 

Presently the format, language and amount of information each body makes available on-line differs. Rick Snell from the University of Tasmania’s Law School suggests that, as a minimum benchmark, all bodies ‘should aim to allow a person who has completed secondary schooling the ability to navigate the site.’
 Unions Tasmania suggests that a consolidated internet access point be created which provides specific information to assist unrepresented parties, including: 

· a plain English overview of jurisdiction;

· a claim form;

· a checklist of information that is required by the body;

· process guides;

· practices notes for litigants in person; and

· a list of relevant contact/information sources.

The Magistrates Court agrees with arguments that the availability of information on all facets of the appeal process should be increased. Such information should be available both in print form and electronically. Moreover, the information should be available in languages other than English.
 

Recommendation 1.1

That the Department of Justice and Industrial Relations establish a  portal to electronic information providing a single point of access to complaint-handling bodies and tribunals, with the capacity for on-line lodgement of applications.

Recommendation 1.2

That the Department of Justice and Industrial Relations establish a mechanism to enable improvements to be made to the information placed on the internet by complaint-handling bodies and tribunals in order to create uniformity in the style and standard of information available to assist users.

A Central Advisory and Referral Service –‘Gateway to the Law’

A number of submissions commented on the option of creating a single access point – a ‘one-stop shop’ – for complainants. Such a service could provide advice and referrals, and accept complaints from members of the public.

The Hobart Community Legal Centre and the Department of Primary Industries, Water and Environment argue that the establishment of a ‘one-stop shop’ could enhance the current system, and that it may also reduce forum shopping.

The creation of a ‘one-stop shop’ has a number of other advantages including: 

· streamlining lodgement processes;

· providing complainants with greater assistance in clarifying the nature of their complaint; and 

· determining the appropriate jurisdiction for referral. 

In terms of a central telephone service the Anti-Discrimination Commissioner expressed her concern that, while the nature of some complaints are easily recognised, others are more difficult to categorise.
 Nonetheless, the Commissioner recognises that LACT’s telephone advisory service is already providing a ‘first point of call’ service. They make a ‘quick’ assessment, and then refer the matter to the relevant body where a more in-depth assessment is made. The Commissioner highlights that a lessening of ‘telephone duty’ would free up time for the investigation and conciliation of complaints and other administrative, educative and training work, which would assist in reducing the length of time taken to complete investigations.

The Office of Consumer Affairs and Fair Trading supports the creation of a central complaint-handling service. However, it stresses that it is important to the consumer/client that they know immediately where their complaint has been sent and who to contact for more information.
  Unions Tasmania also agrees that a consolidated telephone service and central points of contact around the State are worthy of consideration.
 

LACT submitted a proposal to create a ‘one-stop shop’ titled, ‘Gateway to the Law’.
 Others suggested such a body might be called ‘Complaints Tasmania’.
 The LACT proposal details its willingness to provide an information, advisory and referral service for bodies within the Attorney-General’s portfolio.

Although LACT presently provides these services, the key difference in the proposal is that it would also be a central point for the lodgement of complaints/applications. LACT and any bodies affected by this proposal will need to develop protocols, and identify any legislative amendments required to enable complaints to be lodged with LACT and referred to the relevant bodies. LACT submitted to the Review Team that they have the capability, technology and expertise to set up such a service within a short period of time at marginal cost. Responsibility for investigating, resolving, listing and determining complaints would remain with the particular bodies.

The proposal details three avenues through which LACT would provide assistance to the public: internet, telephone and in person.

Internet

LACT proposes establishing a portal for ‘Gateway to the Law.’ It is anticipated that the web site would be designed with the potential to accept the electronic lodgement of complaints.

LACT contends that creating a single application form is a simple exercise. Initially, Legal Aid paralegals would be responsible for entering details over the telephone, but in the longer term on-line lodgement by individuals would be possible. 

Telephone

LACT would continue its present function of providing information, advice and referrals to callers. A pool of approximately twenty qualified and experienced lawyers work in the telephone advisory service. The service can be accessed by calling a single number for the cost of a local call from anywhere in Tasmania. During business hours there are two or three lawyers available to answer, as well as provision for calls to overflow to other staff if a caller has been waiting for more than four minutes.

Call statistics are recorded via call-centre reporting software and LACT has a customised access database (‘Matter Type Database’) to record the following call details:

· gender;

· suburb/ town calling from;

· how the caller heard about the service;

· matter category and type for up to three matters (eg. Civil: Leases – Breach Of Terms Of Lease).

In the small number of cases where a lawyer is unable to answer the inquiry within a short time, research is undertaken and the caller is contacted with the answer. 

The lawyers are supported by a number of resources:

· Legal Aid Databank – a comprehensive web-based database of information on Tasmanian and Commonwealth law, with links to relevant web sites; 

· access to electronic legal services and web sites, such as the Digest of Australian Law;

· Referral List – a list of community and government service providers, outlining their services and contact details; and

· Referral Database – a revolving list of legal firms by location and areas of specialisation. It is LACT’s practice to provide the names of three law firms so callers have a choice.

A qualified lawyer maintains the Databank and Referral List. Lawyers providing advice make suggestions for updates to the Databank (eg. a new topic is needed) and are notified when changes are made.

In Person

LACT focuses on empowering people to solve their own problems wherever possible. Nevertheless, if legal recourse is necessary, it can quickly transfer the call to reception so that the person may access the legal advice clinic, or make an appointment with a Legal Aid lawyer. Alternatively, if the caller is unlikely to be eligible for legal aid, they are referred to private lawyers or a community legal centre.

LACT operates legal advice clinics at its Hobart, Launceston, Devonport and Burnie offices. This provides holders of HealthCare and pension cards with a face-to-face advice interview with a lawyer for approximately 10-15 minutes. Attending a clinic session is generally the first step in getting legal aid through an in-house solicitor.

Legal aid is granted in accordance with Commonwealth and State guidelines. It is primarily available in family law and criminal matters. Nevertheless,

 there is provision for aid to be granted in limited civil cases, such as discrimination and consumer protection.

The legal assistance service could be extended to the Magistrates Court for administrative and civil matters. LACT already has a significant presence at city Magistrates Courts under its Duty Solicitor service. Lawyers also visit country courts in accordance with the court circuit. 

Action Plan to Establish a Gateway to the Law

LACT envisages that, provided the relevant bodies are co-operative, its proposal could be fully operational within three months of the project being approved.  LACT outlines the following timeline:

Timeline

	No.
	Task
	Responsibility
	Time Frame 

	1
	Develop Protocol
	All bodies
	2 months (concurrent)

	2
	Establish web site
	LACT/ links to other bodies
	2 months

(concurrent)

	3
	Set up CAT module in LA Office
	LACT
	2 ½ months

(concurrent)

	4
	Train reception staff and paralegals
	LACT
	1 week

	5
	Implementation and Launch 
	Attorney-General
	1 week


Recommendation 1.3

LACT’s ‘Gateway to the Law’ proposal be implemented.

Mediation and Conciliation

Alternative methods of dispute resolution are becoming increasingly popular in Tasmania. A number of bodies identified in the Terms of Reference are utilising alternative dispute resolution methods, such as mediation and conciliation, to resolve disputes both in fulfilment of legislative requirements and also to expedite the resolution of complaints. 

The terms mediation and conciliation are loosely used to cover a range of alternative dispute-resolution techniques.
 The National Alternative Dispute Resolution Advisory Council (NADRAC) defines mediation and conciliation as a process in which the parties to a dispute, with the assistance of a neutral third party (the mediator or conciliator), identify the disputed issues, develop options, consider alternatives and endeavour to reach an agreement.
 The central distinction between a mediator and a conciliator is that a mediator has no advisory or determinative role in regard to the content of the dispute or the outcome of its resolution, but may advise on or determine the process of mediation whereby resolution is attempted. By contrast, a conciliator may have an advisory role on the content of the dispute or the outcome of its resolution. Although a conciliator does not have a determinative role they may make suggestions for terms of settlement, give expert advice on likely settlement terms, and may actively encourage the participants to reach an agreement.

Mediation and conciliation are regarded by the NADRAC as facilitative processes of alternative dispute resolution which ‘involve a third party providing assistance in the management of the process of dispute resolution.’

In mediation and conciliation the form of resolution returns the power of decision-making and problem-solving to the people who own the conflict.
 Pivotal to its success is that parties have a feeling of ownership of the process and that facilitators maintain a position of impartiality, allowing the parties to put forward and consider their own resolutions.
 

The benefits of alternative dispute resolution include:

· a cheaper and faster method of resolving complex issues than conventional methods;

· a flexible and informal process;

· it gives the parties a sense of control; and

· it may help to maintain ongoing relationships between the parties.

The Federal Attorney-General argues that, although the application of alternative dispute-resolution techniques may provide a faster, cheaper and simpler means to resolve disputes, in order to be an effective means of dispute resolution, standards need to be developed to ensure optimum outcomes are achieved.
 One of the questions the Issues Paper posed was whether any benefits could be derived from establishing common mediation approaches between Tasmania’s dispute-resolution bodies. In addition, the Issues Paper canvassed creating a central database of appropriately accredited mediators and conciliators. Such a database could be utilised by the full range of tribunals and complaint-handling bodies in Tasmania.

Legal Aid Commission of Tasmania

LACT uses a ‘Legal Primary Dispute Resolution’ model to resolve family law disputes. It combines mediation and arbitration to ensure that outcomes achieved are within the range that could be expected should the matter go to court. LACT believe that its reliance on this model has proved to be a very effective means of:

· resolving disputes;

· assessing vexatious cases; and

· determining which cases warrant arbitration.

Office of Consumer Affairs and Fair Trading

The Office of Consumer Affairs and Fair Trading does not generally offer mediation services. The number of the Office’s conciliations reduced as a consequence of its referral of cases to the Small Claims Division of the Magistrates Court. However, the number is slowly increasing, and may increase further with the implementation of legislation to regulate boarding premises. For some disadvantaged consumers the Office of Consumer Affairs and Fair Trading regards mediation as a useful way to resolve simple contract disputes.

Anti-Discrimination Commissioner

One of the functions of the Anti-Discrimination Commissioner is to investigate and seek to conciliate complaints. To that end, the Commissioner has appointed Investigation and Conciliation Officers. In addition to utilising Investigation and Conciliation Officers on staff the Commissioner uses external conciliators. 

The Anti-Discrimination Commissioner conducts conciliation conferences using a conciliator and a co-conciliator. This is done out of a concern to be sensitive to the particular attributes of complainants and respondents, to ensure the security of conciliations, to maintain quality control, and to enhance diversity and the possibility of positive outcomes.
 Conciliators are ‘matched’ to the parties.

The Anti-Discrimination Commissioner argues it is important that people who conduct conciliation conferences are well versed in anti-discrimination law.
 The Anti-Discrimination Commissioner maintains that at least one conciliator needs to have legal training and knowledge of discrimination law, because if one of the parties is abandoning their legal rights, or needs legal advice, a legally trained conciliator can identify these issues and advise the party to seek independent legal advice.

The Anti-Discrimination Commissioner’s practice of appointing people as both Investigation and Conciliation Officers has met with mixed responses over the course of this review. The Anti-Discrimination Commissioner notes that the conciliation process adopted by her staff is acknowledged for its professionalism, fairness and properly focused innovation.
 Others question the appropriateness of this practice. The Director of Public Prosecutions submits that some people who have participated in conciliation have felt there was a distinct and inappropriate pro-complainant bias, manifested by an apparent attitude that only a resolution in favour of the complainant would be a satisfactory outcome.
  Although protocols are in place to ensure that Investigation and Conciliation Officers are not involved in the investigation and conciliation of the same complaint, the Director of Public Prosecutions argues that the experience of the investigative phase influences the way those Officers approach conciliation.

Ombudsman

The Ombudsman notes that, while some Ombudsmen are utilising alternative dispute-resolution strategies as an effective way to resolve complaints, most generally confine their use of alternative dispute-resolution strategies to informal conciliation and mediation, and consider this to be sufficient.
 ‘Basically it is held that the Ombudsman’s primary role is to make judgments about defective administration and to resolve disputes to the extent possible through persuasive argument and reasoned logic. Providing the Ombudsman with formal conciliation power is seen by many as inevitably resulting in compromise and in an erosion of the Ombudsman’s essential role.’
 

However, as previously noted, the Tasmanian Ombudsman is appointed to a number of legislative roles, one of which is Health Complaints Commissioner. Under the Health Complaints Act 1995 the Health Complaints Commissioner is required to assess, conciliate, investigate or dismiss complaints. In order to do this effectively a part-time conciliator has been appointed to fulfil this role.

The Anti-Discrimination Tribunal and the Administrative Appeals Division of the Magistrates Court

The Alternative Dispute Resolution Act 2001 is being successfully utilised by the Anti-Discrimination Tribunal and the Administrative Appeals Division of the Magistrates Court. The Act defines mediation, including conciliation, as ‘a structured negotiation process in which the mediator, as a neutral and independent party, assists the parties to a dispute to achieve their own resolution of the dispute.’

The Anti-Discrimination Tribunal relies upon two mediators. The Chairperson of the Tribunal attributes the Tribunal’s success in mediation to the experience and skills of these two mediators, and the confidence that the legal profession has in their expertise.
 

The Magistrates Court has found mediation to be highly successful and cost-effective and uses mediation in all of its Divisions except the Criminal Division. In response to the Magistrates Court’s increasing use of alternative dispute resolution it has recently established a formal Mediation Unit. 

The Court’s Mediation Unit is intended to:

(a) assist the proper regulation of access to mediation;

(b) enhance the focus of mediation within the Court; and

(c) generally assist the promotion and administration of mediation services within the Magistrates Court.
 

The Mediation Unit comprises a variety of mediators and conciliators, most of whom are contractors drawn from a pool of former senior legal practitioners. The pool is supplemented with the Court’s own in-house mediators who have been provided with basic alternative dispute-resolution training. All mediators and conciliators have the protection and immunities provided by the Alternative Dispute Resolution Act 2001.
 

Creating a Central Pool of Mediators/Conciliators - Establishing Standards

Research conducted by the Department of Justice and Industrial Relations found that, whilst alternative dispute resolution is often used, there are no common approaches to mediation, and there are different levels of training and expertise and differing rates of remuneration among the mediators.
 The report concluded that the development of professional standards for mediators and conciliators was important and that a whole-of-Government approach to registration and training of mediators/conciliators is central to this. The report recommended that a central database, with the names, contact details, levels of accreditation, skills and professional expertise of the mediators listed, be created.

Presently the Anti-Discrimination Commissioner pays external mediators/conciliators between $300 and $500 per session. Contract mediators used by the Magistrates Court are paid an hourly rate of $50 for the preparation and conduct of a mediation or conciliation conference. The rate was negotiated in 1998-99 and is regarded as well below current market rates for such services. The pay disparities are unsupportable and there is a need to address the issue.

In addition to remuneration issues, the question of the development of a common approach to alternative dispute resolution has been raised. The Hobart Community Legal Service argues that by establishing a common mediation approach complainants can be assured that their complaints are addressed in the same manner across all agencies.
 They contend this may also discourage “forum shopping” by those complainants who go to different agencies in the hope that the different procedures may result in a more favourable outcome.
 LACT also supports the idea because it would enable complainants to know what to expect and may facilitate the early resolution of disputes. LACT suggests that identifying the most appropriate model for alternative dispute resolution should be examined.
 The Ombudsman is also supportive of establishing a common mediation approach amongst bodies where formal conciliation powers are in place.

Arising from these issues is the question of the potential benefit of creating a central pool of appropriately accredited mediators. The Ombudsman agrees there would be value in having a common pool of trained mediators and conciliators for use across the Department of Justice and Industrial Relations. The Ombudsman notes that such an approach would have budgetary advantages, because presently engaging external mediators/conciliators can be costly and the rates charged vary significantly. 

The main concern regarding the establishment of such a pool is ensuring that appropriate training is provided and that specialist skills and expertise are not lost. For example, Arbitration Australia submitted to the Review Team that, if a central pool of mediators was to be created, co-ordinated professional development programs should be conducted to ensure quality service delivery.
 Advocacy Tasmania is not opposed to mediators/conciliators operating in multiple jurisdictions, provided they demonstrate the necessary expertise to be effective in each field.
  Similarly, the Office of Consumer Affairs and Fair Trading supports the idea of a centrally managed cross-jurisdictional mediation service, provided mediators are appropriately qualified. In the event that this approach were adopted, the Office of Consumer Affairs and Fair Trading suggests that protocols need to be developed to ensure the appropriate body is advised of any outcomes in order to assist in the identification of systemic issues.

The Anti-Discrimination Commissioner submits that, if there were to be a ‘central body’ (or ‘agency’) of conciliators, there would need to be regular opportunities to discuss techniques, the law, outcomes and other relevant topics relating to specific jurisdictions.
  She argues that engaging conciliators without any knowledge or understanding of discrimination law would be unwise.
 Arbitration Australia submitted that it is desirable for a mediator to have expertise in the particular subject at hand because, although mediators are trained in techniques and methods, ‘mediation works better when all parties have confidence in the mediator and their ability to empathise with the issue.’

The Anti-Discrimination Tribunal expressed a concern that the Tribunal’s independence from the Anti-Discrimination Commissioner might be compromised were they to utilise the same conciliators/mediators.
  

The Magistrates Court is also reluctant to incorporate its Mediation Unit into a centralised facility.
 Yet, the Court recognises that a central database of persons who are available to be appointed as mediators would be a useful step, and would support the introduction of standardised training, peer review mechanisms, consistent standards of conduct and accreditation arrangements, and believes that mediators would benefit from the cross-fertilisation of knowledge that such arrangements would allow.

Concerns about losing specialist knowledge, expertise and independence can be readily overcome. VCAT addressed similar issues when it established VCAT Mediation Services. VCAT Mediation Services is responsible for:

· listing mediations and assigning mediators according to their individual expertise;
· training and professional development of VCAT’s mediators; and

· collecting statistics about mediation.

Upon its establishment VCAT Mediation Services identified and grouped mediators according to their relevant skills and expertise.
 It then established core groups of mediators (for example, one core group deals with anti-discrimination matters, another deals with planning matters). The aim of VCAT Mediation Services is to offer these mediators regular mediations so that they have opportunities to develop their mediation skills, while ensuring the quality and success of mediation outcomes. There are full-time, sessional and private mediators within the core groups. 

Rates of pay for the sessional mediators and for the private mediators were standardised upon the establishment of VCAT Mediation Services.
 To further ensure consistency in its mediation services VCAT has also developed a Mediation Code of Conduct that applies to all people undertaking mediation on behalf of VCAT Mediation Services and establishes minimum standards of required conduct for mediators.
 

Recommendation 1.4

That the Department of Justice and Industrial Relations establish a register of mediators/conciliators that can be utilised by Government departments, statutory authorities and tribunals. 

Further that:

· in order to be included on the register mediators/conciliators meet accreditation requirements;

· a code of conduct establishing minimum standards of process and conduct for people facilitating alternative dispute resolution be developed and applied across Government departments, statutory authorities and tribunals;

· the register be organised according to jurisdictions or issue areas (similar to VCAT Mediation Services) in order to identify the specialist knowledge and skills of the mediators/conciliators; and 

· remuneration of mediators/conciliators in all jurisdictions be reviewed with the purpose of establishing a consistent scale.

A Case Management/ Complaint Database

The issue of standardising complaint-management and reporting software and systems across decision-making and review bodies has arisen several times over the course of this review.

The Ombudsman has expressed a belief that there needs to be further work undertaken to develop a uniform approach to recording complaint statistics across the different jurisdictions, as presently each body records matters in a different format, preventing meaningful comparisons being undertaken.

The Ombudsman’s Office in conjunction with the Australia Capital Territory (ACT) Health Complaints Commission has developed the Registration and Effective Management of Complaints system (RAEMOC), which is a complaints-management system specifically designed for complaint handling that allows for statistical and management reporting. 

The RAEMOC system enables the Ombudsman’s office to record information about individual complaints and to track their progress through a number of stages.  Most importantly, it enables the office to analyse those issues appearing most frequently in complaints, and assists in the identification of systemic issues within departments. RAEMOC offers the Ombudsman’s office the following features and benefits:

· helps investigation officers in time-management of their cases;

· improves control, accountability and robustness in the complaint-handling process;

· assists managers in the allocation of cases and monitoring of workload and performance;

· provides a comprehensive records-management function;

· provides sophisticated reporting and statistical functions; 

· ensures the security and integrity of data.

The Ombudsman’s Office is also a partner in a major development with the ACT and NSW Health Complaints Commissioners to develop a new database, called Casemate. Casemate will incorporate a number of features of the RAEMOC system, but will be web-enabled and more readily adaptable to meet the requirements of individual jurisdictions. It will, for example, provide for unlimited categories of complaint to be recorded (presently RAEMOC only provides for three), and incorporates email links as well as enhanced functionality and reporting capacity. 

The Anti-Discrimination Commissioner’s office worked with staff from the Ombudsman’s office to develop a slightly modified version of RAEMOC for its use. This has required continual modifications and is seen by the Commissioner and her staff to be inadequate, given the complexity of the matters they are dealing with. They report that the system is likely to provide an inaccurate picture of their complaint statistics and has further slowed the process of handling complaints as staff attempt to log complaints within the constraints of the database.
 

Other complaint-handling and decision-making bodies maintain their own systems and databases for tracking cases and reporting complaint statistics – for example, LACT maintains a number of complex databases and programs to assist in managing its caseload
 and the Administrative Appeals Division of the Magistrates Court and the Anti-Discrimination Tribunal both utilise the Civil Information Management System for case management.
  

Recommendation 1.5

That the Department of Justice and Industrial Relations develop and implement a universal case-management system for use across all complaint-handling bodies.

A State Administrative and Civil Tribunal

Some of the perceived inadequacies with the present tribunal structure and processes relate to:
a) lack of linkages between various tribunals and complaint-handling bodies;

b) lack of an appropriate method of identifying claims that have been substantially dealt with or resolved by another entity;

c) lack of opportunities to share information and training initiatives;

d) inadequate registry services;

e) remuneration of tribunal members; 

f) absence of uniform or harmonised rules of procedure;

g) the creation of different regimes to regulate proceedings which cause unnecessary burdens and costs on litigants and their lawyers.

One mechanism to address the perceived inadequacies of the present system is to amalgamate tribunals. This option has been successfully adopted in New South Wales and Victoria and has been proposed in Western Australia and the UK. The option was canvassed in the Issues Paper released by the Review Team. Subject to further analysis and consultation, the majority of submissions gave qualified support to the proposal.

Most of Tasmania’s existing tribunals operate in a self-contained way, each quite separate and independent from the other, using different practices and applying different standards. Occasionally, there is a sharing of administrative staff or registrar support. 

An amalgamated tribunal structure offers a range of benefits to the public, including:

· higher profile of the tribunal;

· ease of access to a single tribunal when making an application; 

· facilitation of the production of coherent practice notes to assist unrepresented parties to conduct their cases;

· unrepresented parties may be able to access Legal Aid duty lawyers;

· standardised practices and procedures for all matters yet retention of the flexibility to recognise the needs of parties in specialised jurisdictions;

· the ability of members to sit across various Lists, which increases access for rural and regional Tasmanians to the tribunal.

An amalgamated structure also offers a range of benefits to tribunal members, including:

· enhanced independence of the tribunal;

· increased mentoring opportunities;

· training can be provided in areas of common interest, such as ethics and decision-writing;

· amalgamated tribunals enable cross-fertilisation of skills and exposure to the ‘best practice’ of other bodies;

· such a tribunal would have available to it a wide range of expert and experienced members (whether full-time, part-time or sessional) to serve on its various panels;

· enhanced ability to identify claims that have been substantially dealt with or resolved by another entity;

· greater capacity to assign different tribunal members where there is a potential conflict of interest;

· standardisation of sitting fees; and 

· the ability to respond to changes in workflow in different jurisdictions.

Administrative benefits include:

· economies achieved from bringing together corporate and administrative services;

· administrative efficiencies achieved through the centralisation of registry functions;

· enhanced registrar support for small tribunals; and

· standardised information technology.

The file-management and claims processing aspects of tribunal operations are relatively similar whatever the specific category of dispute or application. The case for amalgamation seems to be very strong where there are relatively small tribunals, often with small registry resources. Large specialist tribunals are in a somewhat different situation and may resist amalgamation. 

The Magistrates Court suggests that administrative appeal processes in Tasmania can be better coordinated, simplified and made more accessible to the public by placing some such tribunals under the umbrella of the Magistrates Court.
 The Magistrates Court argues it is in a position to promote the attainment of these aims by hosting those existing tribunals that can be readily accommodated within the judicial and administrative structure of a court. 

The Magistrates Court suggests that this proposal offers the advantages of utilising an existing organisation and avoids the disadvantages of creating a new body with its attendant costs, as well as the delays of preparing detailed legislation to create and manage it.

The advantages offered by placing additional suitable tribunals under the umbrella of the Magistrates Court include the following:

· sophisticated and accountable judicial and administrative structures already exist by virtue of umbrella legislation: Magistrates Court Act 1987;

· the Magistrates Court Act 1987 Section 3(1) effectively makes provision for the incorporation of some tribunals within the existing judicial and administrative framework, and this could be extended by amendment to enable other tribunals to be incorporated.

The Magistrates Court also possesses much of the infrastructure required to support appropriate tribunals, including:

· experienced staff;
· security;
· suitable buildings;

· a state-wide presence, with four staffed Registries (Hobart, Launceston, Devonport and Burnie);

· capacity to sit at fifteen country locations, with provisions in place to sit at others on a needs basis;

· hearing rooms with recording and communications equipment (both audio and audio-visual);

· registry accommodation; and

· registry functions. 

The Anti-Discrimination Tribunal is a good example of the potential of the Magistrates Court proposal. The Tribunal receives administrative support from the Civil Division of the Magistrates Court. It also utilises the Civil Information Management System for its case management, the Court’s information brochures, audio and video conferencing facilities, transcription services, Annual Report, media information and public information sessions and lectures by Court officials.

However, the provision of adequate funding to the Magistrates Court is crucial to the success of any amalgamation. It is apparent that, in the case of the Anti-Discrimination Tribunal, funding arrangements have not adequately met the needs of the jurisdiction. The funding for the Anti-Discrimination Tribunal is currently absorbed within the annual Consolidated Fund allocation to the Magistrates Court of Tasmania. Other than a $15,000 transfer from its predecessor, the Sex Discrimination Tribunal, there was no direct allocation of funding for the Anti-Discrimination Tribunal budget when it was established.
 The need for additional funding is particularly apparent in terms of registrar support. The Chair of the Tribunal has expressed to the Review Team that there is an urgent need for registrar support, and outlined the option of sharing registrar support with a similar tribunal.
  

Rick Snell argues that in a community the size of Tasmania there are significant incentives (available expertise, infrastructure, accessibility and support staff) to operate administrative review under an amalgamated body. He contends that the existing Administrative Appeals Division of the Magistrates Court should be retained and enlarged, and should include non-magistrate members and a pool of sessional specialist members. This would enable the flexibility to respond to changes in work flow, the complexity of particular matters and potential conflicts of interest.
   

The Department of Justice and Industrial Relations agrees there is merit in consolidating formal appeal jurisdictions within the Magistrates Court, either through extending the jurisdiction of the Administrative Appeals Division of the Court, or through the Court hosting additional tribunals.
  It argues that administrative review processes should continue within the Magistrates Court structure, ‘because it limits overheads in a small jurisdiction and ensures that the Magistrates Court is accessible and ‘close to the people.’’
  

LACT believes that the Magistrates Court is a good venue for tribunal hearings and for mediation to be held. However, they argue that there should be separate waiting areas to reduce formality and make applicants feel more comfortable.
 If such a body was housed in the Magistrates Court there would be opportunities for unrepresented parties to access Legal Aid duty-lawyer services. 

The Office of Consumer Affairs and Fair Trading also supports the idea of the Magistrates Court managing the tribunals, provided that they operate differently to normal courts.
 Hearing rooms should be laid out differently to promote mediation and conciliation, while others should be set up more formally. The responsibility would lie with the management to ensure that a courtroom culture does not break out in tribunals. Advocacy Tasmania submitted that some applicants may feel uncomfortable in the Magistrates Court environment, whereas others may perceive that the environment reflects the ‘seriousness’ of their matter.
  

Furthermore, amalgamating the bodies may address the concern that a situation can exist whereby the same or very similar claim is lodged with several jurisdictions and becomes the subject of concurrent or consecutive processes.
  Currently, there is not a process to formally identify such claims. 

Analysing which bodies might or might not benefit from amalgamation goes beyond the Terms of Reference given to the Review Team, and would not have been possible in the time frame given for the review. However, based on the interest expressed in the model by various submissions, and on the experience and practice at the Commonwealth level, as well as the recent initiatives in Victoria, New South Wales and Western Australia, it is evident that this option has merit. 

Recommendation 2.1

That a civil and administrative tribunal be established. The tribunal should initially comprise the Anti-Discrimination Tribunal and the Administrative Appeals Division of the Magistrates Court, and such other bodies as determined by a high-level working party. 

· The high-level working party will consider:

· the scope or jurisdiction of the tribunal (conduct a comprehensive audit of bodies and review mechanisms currently in existence – the desired outcome should be a clear two-step procedure from internal review to external review which is accessible and effective);

· the structure of the tribunal (establish criteria for inclusion in an amalgamated civil and administrative tribunal. The working party should consider conceptually - consistent categories

of tribunals and bring those tribunals across together. For example, if a Human Rights Division is to be established, the working party should consider the category of human rights and identify a cluster of tribunals or bodies related to that category;

· the relationship between the tribunal and the Magistrates Court. It is suggested that the tribunal be linked to, but not be a division of, the Magistrates Court;

·  the relationship between the tribunal and other courts and bodies which are to remain separate from the tribunal; and

· the provisions, if any, for appeals from the tribunal with consideration being given to enabling leave to appeal to a full bench of the tribunal.

The recommendation for a working party is put forward to provide a catalyst for further development without delay. Unlike the proposed Administrative Review Advisory Council (see following recommendation), a working party would be established on an administrative rather than a statutory basis. However, the Review Team does not regard a working party as a substitute for the proposed Advisory Council. The proposed Advisory Council is envisaged as a relatively independent advisory body, accountable to the Attorney-General.
A State Administrative Review Advisory Council 

The Administrative Review Council, established by the Administrative Appeals Tribunal Act 1975 (Cth), is an integral part of the Commonwealth’s administrative law system. The Council’s role is to monitor and provide advice to the government in relation to Commonwealth administrative review. The need for that monitoring role arises, in part, from the nature of the Commonwealth administrative review system, which includes many review bodies that perform different but complementary review functions. The Administrative Review Council maintains the integrity of the whole system by ensuring, as laws and government decision-making processes change over time, that the various administrative review mechanisms continue to perform appropriate, effective and complementary functions. This is principally achieved by examining existing and new administrative decision-making powers contained in Commonwealth legislation to see whether a right of review should be available in relation to the exercise of those powers. The Administrative Review Council also conducts larger projects that deal with broader issues of change.

As a matter of practice, the Administrative Review Council functions include: 

· providing advice to the Attorney-General in the form of reports and letters of advice, making submissions to Parliamentary Committees and government bodies; 

· providing advice on government legislative proposals that have administrative review implications; and 

· raising the level of community awareness of administrative review. 

Defining areas where merits review is applicable is a function of government, and in this task the Administrative Review Council assists the government. Because merits review is available only where statutes make provision for it, and because new decision-making powers are frequently conferred on administrators, the question of whether those powers should be subject to merits review arises. The Administrative Review Council has a key role in relation to the scope of merits review. There will always be some decisions in respect of which governments will not be prepared to allow reviews. However, it is desirable to provide a review of decisions affecting citizens’ rights whenever this is possible. 

The Administrative Review Council took the following view in its Better Decisions Report of the objectives of the merits review system as a whole:

If the merits review system is coherent, in the sense that its component parts are clearly and logically related, that coherence could help to make the system more accessible (due to better understanding) and more open and accountable (through enhanced visibility and credibility).

A Tasmanian Administrative Review Advisory Council could provide strategic oversight of the development of administrative law in Tasmania. Additionally, it could play a role devising and co-ordinating education programs for tribunal members and facilitating discussion among various bodies on conceptual issues such as the ‘public good’. 

In particular, an Administrative Review Advisory Council could develop protocols and recommend legislative change on matters such as how a cross-jurisdictional referral process should operate. 

Presently, the processes for identifying similar facts complaints that have been lodged in a number of jurisdictions are ad hoc. This can result in a duplication of effort and is not in the public interest. Furthermore, where they exist, legislative provisions to refer complaints, or to stay a matter until it has been dealt with elsewhere, differ. Sometimes issues which arise when there is jurisdictional overlap are resolved by the parties themselves, or by the relevant body. For example, a term of settlement might require a complaint be withdrawn from the Anti-Discrimination Commissioner because all matters have been finalised in an agreement reached in another jurisdiction. Or, the other jurisdiction may decide the matter within its jurisdiction, while specifically preserving the rights on the complaint about discrimination. 

In some circumstances legislation specifies the process to be followed where a matter is being dealt with elsewhere. For example, under section 24 of the State Service Act 2000 the relationship between the State Service Commissioner and other tribunals is established and provision made for the cross-referral of matters. The Public Interest Disclosures Act 2002 provides even greater flexibility in that it allows for internal referral between bodies under the one piece of legislation. 

There is a wealth of material from other reviews (state, federal and international), academic research and institutional practice that could be drawn upon, enhanced and adapted for Tasmanian requirements. Tasmania would be well served by the establishment of a long-term institutional capacity to improve administrative-review and complaint handling-processes.

Recommendation 2.2

That an independent body to oversight the development and reform of the civil and administrative law system in Tasmania be established. This ‘Administrative Review Advisory Council’ would perform functions analogous to those of the Administrative Review Council under Part V of the Administrative Appeals Tribunal Act 1975 (Cth).

The body should have a similar composition to the Commonwealth Administrative Review Council. The Administrative Review Council comprises a President, two ex-officio members (the Ombudsman and the President of the Australian Law Reform Commission) and at least three members with special qualifications (either extensive experience at a high level in industry, commerce, public administration, industrial relations, the practice of a profession or the service of a government or of an authority of a government; or extensive knowledge of administrative law or public administration; or direct experience, or direct knowledge, of the needs of people or groups of people, significantly affected by government decisions). 

The proposed Administrative Review Advisory Council should report to the Attorney-General who in turn should present each of the Council’s reports to Parliament. The proposed Council should prepare an annual report of its operations to the Attorney General for tabling in Parliament. The proposed Council should, in particular, monitor the progress achieved in merging tribunals and also have an ongoing role in the further review and development of criteria for defining the appropriate extent of the merits review jurisdiction as proposed in this report.

The Ombudsman submitted that the concept of an administrative review council in Tasmania has merit.
 The Department of Justice and Industrial Relations also supports the concept of an administrative review council.
 The Department contends that the co-ordination and liaison necessary to achieve greater integration and to reduce duplication of effort could rest with such a body made up of representatives from bodies where overlap occurs –  ‘the Anti-Discrimination Commission and Tribunal, the Ombudsman, the Health Complaints Commissioner, the Industrial Commission, the Workers Rehabilitation and Compensation Tribunal and the State Service Commissioner, amongst others.’
 The Department submits, however, that it should be a semi-formal body, rather than a formal body. The Chairperson of the Anti-Discrimination Tribunal agrees – she argues that facilitation of discussion between various bodies and the development of protocols can occur informally.
 LACT argues against creating a new body, because of the cost it would add to the legal system.
  

The Magistrates Court submission, however. highlights that the creation of such a body would provide a number of important benefits. The body would be able to convene meetings, facilitate training and identify broad issues of importance. In particular, it could provide:

(a)
a forum for tribunals to confer with the object of exchanging views and experiences and isolating trends;

(b)
a vehicle for researching new developments and for facilitating the adoption of improved practices by tribunals;

(c)
a means for arranging tribunal education and enhanced administrative practices;

(d)
a standing capacity to examine changing circumstances and trends with a view to bringing such matters to the notice of tribunals and to Government;

(e)
a formalised capacity to examine proposed changes to the law and to offer advice;

(f)
a means of facilitating consistency in practice and procedure and the production of information for the community in a consistent form, thereby facilitating access to justice state-wide; and

(g)
a capacity to oversee the functioning of the entire administrative review structure with a view to discerning any need for change; to facilitate integration of functions and to identify duplications and inefficiencies generally.
   

The structure and powers of the proposed Council need to be such that they do not impact adversely upon either the judicial or structural independence of tribunals. The powers of the Council would be facilitative and advisory; its functions would not be of a ‘monitoring’ nature in the sense that that term can carry the notion of a capacity to admonish, guard or caution. 

Rick Snell also strongly supports the establishment of an Administrative Review Council.
 He argues that it would provide a whole-of-system approach to the improvement, monitoring and operation of public administration, especially in the areas of administrative review, complaint-handling and the relationship between State Agencies and citizens. Furthermore, he argues that there is both the short-term and long-term prospect of the Council, in co-operation with the University of Tasmania and various institutes and State organisations, being involved in international efforts aimed at building institutional capacity building. 

Part Four

Other Matters

Public Interest Disclosures Act 2002

Under the Public Interest Disclosures Act 2002 a disclosure may be made to the Ombudsman, the State Service Commissioner, the Commissioner for Police, the President of the Legislative Council or the Speaker of the House of Assembly, depending on the status of the person or body to whom the disclosure relates. The Act contains provision for the referral of disclosures between the Ombudsman and the other persons. 

The Anti-Discrimination Commissioner argues that so ‘there will not be duplication of the jurisdiction … it is preferable for public interest disclosure or whistleblower legislation to be administered by the body administering the Anti-Discrimination Act 1998.’
 Therefore, she contends, the public interest disclosure legislation should be placed within the Anti-Discrimination Commissioner’s office, with the Commissioner having the statutory duties under the Act. 

The State Service Commissioner would prefer that, in the first instance, public interest disclosures be made at one central point. That body would then refer the matter to the State Service Commissioner if State Service Code of Conduct issues were associated with the disclosure. 

The Ombudsman argues that the Public Interest Disclosures Act 2002 fits squarely into what she regards as one of the primary functions of the Ombudsman, namely improving the standard of public administration in Tasmania.


While some matters associated with public interest disclosures may involve or develop into issues of discrimination, it does not necessarily follow that all will. On the other hand, all public interest disclosures are disclosures relating to the conduct of public officers or bodies, and are therefore inextricably linked to the standard of public administration in Tasmania. For this reason the Ombudsman should be the office with principal responsibility for the administration of the Public Interest Disclosures Act 2002, but the current provisions enabling the Ombudsman to refer should be retained.

Recommendation 3.1

That the Ombudsman continue to have principal responsibility for the administration of the Public Interest Disclosures Act 2002. The Act should be amended to provide for all public interest disclosures to be made to the Ombudsman, with the Ombudsman having the power to refer disclosures or issues relating to disclosures to another appropriate body having a statutory capacity to deal with the issue.
Vexatious Complaints

A common feature of investigatory and review bodies is provision for the rejection or dismissal of complaints which are considered to be vexatious, trivial or lacking in substance.
 There is a perception that vexatious and abuse of process complaints are a problem within the Tasmanian system. This perception arises, in part, as a result of complainants pursuing related or similar claims in a number of forums. The extent to which this is a real problem is difficult to establish. A number of submissions to the review reiterated the perception that complaints were a problem, but they also recognised that, given the lack of detailed information to support this claim, it is not possible to determine the accuracy of the claim and the extent of the problem
.

None of the bodies identified in the Terms of Reference expressed grave concerns about the number of vexatious complaints they received or their lack of powers to deal with such cases. 

The proposal to develop a common definition or process to deal with vexatious complaints was not supported by a number of submissions to the review.
 Many expressed a concern that, if a power to identify complainants as vexatious were conferred on review bodies, this would limit complainants’ rights, impinge upon the power of individual bodies to make decisions regarding cases under their jurisdiction and create the potential for genuine complaints to be excluded or overlooked, effectively undermining the principles of the operation of an administrative review system.

In order to do substantial justice to complaints a number of submissions proposed alternative methods for dealing with vexatious or abuse of process complaints that do not limit individuals’ rights to access the administrative decision-making and review system. 

The Department of Justice and Industrial Relations acknowledges that vexatious or abuse of process complaints are a problem, but notes the extent of the issue cannot be supported by documented cases or statistics and therefore cannot be tested. The Department attributes the perception to the refusal by complainants to accept the outcome of a review or investigation, and a desire to seek a “second (or third, etc.) opinion” through another review body.  The Department claims to be aware of a substantial number of complainants who simply exhaust their entitlements under one jurisdiction, then seek to move on to another.

The Department of Justice and Industrial Relations suggests that some procedural initiatives could ameliorate difficulties in these areas
, including: 

· the introduction of lodgement fees in jurisdictions; 

· the introduction of powers to award costs
; 

· an extension to the powers to reject or dismiss claims, which are being dealt with in other jurisdictional areas with similar remedy, which already exists in some jurisdictional areas; 

· the development of mediation/conciliation services, which could deal with the issues from a complaint that may be lodged in a number of jurisdictions; 

· providing bodies with the claims history of parties to proceedings before other administrative review tribunals;
 and 

· the development of a set of publicly available guidelines to form the basis of the judgement of these issues.
 

The Hobart Community Legal Service supports the development of a mechanism to deal more effectively with vexatious or ‘abuse of process’ complaints. They propose that the problem of vexatious or abuse of process complaints is exacerbated by the number of forums available to deal with similar or related matters. However, they caution that it is difficult to establish when a complaint becomes vexatious or an abuse of process and that this must be balanced against a desire to protect the rights of the complainant
.  

The Anti-Discrimination Tribunal also proposes that, rather than imposing specific definitions and processes for handling vexatious or abuse of process complaints, the issue could be more effectively addressed through modifications to the Tribunal’s powers to award costs and summarily dismiss
. The Chairperson of the Anti-Discrimination Tribunal refutes the suggestion that the existing provisions for dealing with vexatious complaints are inadequate and notes that the body’s priority must be to protect the rights of complainants
. 

The Anti-Discrimination Commissioner proposes the introduction of a provision for the awarding of aggravated damages, in addition to costs, where complainants engage in vexatious and/or abuse of process claims. The Anti-Discrimination Commissioner believes this provision should be applicable to both complainants and respondents as either party can engage in action that is detrimental to the orderly conduct of processes
.

The Anti-Discrimination Commissioner does not support the introduction of a power to declare complainants to be vexatious as she believes there are already sufficient provisions in Section 64 (1) of the Anti-Discrimination Act 1998 to allow the Commissioner to reject claims on a number of grounds including that they are trivial, vexatious, misconceived or lacking in substance
. 

The Legal Aid Commission of Tasmania is in favour of conferring a power on the courts to declare individual complainants to be vexatious and to rule that no further correspondence will be entered into in relation to a particular matter
. Advocacy Tasmania Inc advises that caution must be exercised in deciding to confer new powers enabling bodies to deal with vexatious or abuse of process complaints, particularly in the event that a single administrative review body is established, as this can have significant ramifications for the individual.

Rick Snell is of the view that all bodies should have a legislated power to refuse to progress a matter that is vexatious or an abuse of process and that in instances where a complainant has approached several bodies concerning the same matter there needs to be protocols developed between the bodies to ensure these matters are handled effectively
. 

The issue of how to manage vexatious complaints and complainants met with varied responses throughout the course of the review and is affected by several recommendations of the review. This would be considered in the implementation of recommendations to review the legislation and operations of specified bodies, and the recommendation to establish a civil and administrative tribunal. It is anticipated that this issue will be considered by the proposed administrative review advisory council.

A General Merits Review Right

In a number of submissions arguments were put regarding the need to extend rights to external merits review and to require that a statement of reasons for decisions be provided in the first instance.
  

There is currently no general right for citizens to appeal against a decision of an administrative character. Legislation prescribes those decisions which are subject to review or appeal, and those administrative decisions which should be made, or reviewed, by a tribunal or the Administrative Appeals Division of the Magistrates Court. 

The Review Team does not propose the creation of a general right to appeal against administrative decisions for the following reasons. Under the current system, only specified administrative decisions may be made or reviewed by administrative tribunals. The system operates on the understanding that creating a general right of appeal would result in everyday administrative decision-making, as well as high-level political decisions, being subject to review. Such an outcome would place a significant burden on resources.

It should be noted that the principle of broad rights to bring an appeal is a position maintained by the Administrative Review Council which states in its guidelines on identifying “merits reviewable decisions” that:

As a matter of principle, the Council believes that an administrative decision that will, or is likely to, affect the interests of a person should be subject to merits review…The Council prefers a broad approach to the identification of merits reviewable decisions. If an administrative decision is likely to have an effect on the interests of any person, in the absence of good reason, that decision should ordinarily be open to be reviewed on its merits. If a more restrictive approach is adopted, there is a risk of denying an opportunity for review to someone whose interests have been adversely affected by a decision. Further, there is a risk of losing the broader and beneficial effects that merits review is intended to have on the overall quality of government decision-making.

The question of whether there should be a policy statement as to what kind of Departmental and Ministerial decisions should be subject to external review, and which should not, is an important one. It is an issue that the proposed Administrative Review Advisory Council should consider.

There should be a presumption in future that all administrative decisions which meet the criteria developed should be subject to external merits review by an appropriate tribunal.

Where a right to external merits review exists ‘interested persons’ can obtain a statement of reasons for the decision from the decision-maker. There is no common law right to reasons; the right only applies in respect of reviewable decisions. A reviewable decision means a ‘decision’ of a ‘decision-maker’ made under an enactment which provides for a review to the Magistrates Court (Administrative Appeals Division). An ‘interested person’ may make a written request for a statement of reasons for a ‘reviewable decision’. The statement of reasons must be provided as soon as practicable and, in any event, within twenty-eight days of receipt of the request. The statement of reasons must contain findings on material questions of fact relating to a decision, and reference to the evidence or other material on which any such findings were based.
The provision of a statement of reasons is important because it assists good decision-making, may prevent decisions being challenged unnecessarily, and promotes consistency and good administration. The problem with the present system, however, is that, by not imposing an obligation to provide reasons at the time of the decision, a request for reasons can be regarded as indicating a potential appeal from a decision, and, as such, statements of reasons can reflect an extemporaneous justification.
  The Commission on Government in Western Australia makes the following points:

All public sector decision-makers should, as a matter of routine, provide an appropriately detailed statement of reasons with their decisions. Recipients of decisions should not have to apply for a statement…The reasons should assist a person affected by an administrative decision to understand it and reach an informed opinion as to whether or not to seek a review.

A statement of reasons will often short-circuit potential challengers because they may decide that although it is a ‘tough’ decision there are no grounds to appeal.
Recommendation 3.2

That criteria be established to determine which administrative decisions should be subject to external merits review.

Where there is a right to external merits review of an administrative decision, statutory provision should be made to require an appropriately detailed statement of reasons to accompany any such decisions which adversely affect peoples’ interests;

The Ombudsman

During the course of the review a number of issues were raised regarding the role of the Tasmanian Ombudsman. These related to:

a) the changing role of the Ombudsman;

b) the jurisdiction of the Ombudsman; 

c) the relationship between the Ombudsman and Parliament.

The changing role of the Ombudsman

Since the Tasmanian Ombudsman Act was passed in 1978 it has not been comprehensively reviewed and has undergone only minor amendments. The traditional role of the Ombudsman is changing rapidly.
  Some of the factors influencing change and forcing a reappraisal of the Ombudsman’s role include the appointment of Industry Ombudsman and single-purpose review bodies; the establishment of internal grievance procedures within Government agencies; and the increasing assertiveness of review and appeal rights by members of the public.

In particular it is noted that:

a) there is an increasing trend away from the redress of individual grievances and a growing emphasis on major systemic reviews and ‘own motion’ enquiries, which have as their endpoint an improvement in the overall quality of public administration;

b) Ombudsman offices are making greater use of informal means, such as conciliation and mediation, for resolving disputes;

c) complaints lodged with the Ombudsman are becoming increasingly complex and serious in nature, requiring a degree of technical expertise which is often beyond the limited resources of most Ombudsmen;

d) there is increasing awareness that a procedural justice outcome is no longer, of itself, sufficient and complainants are increasingly seeking outcomes that are demonstrably fair and reasonable;

e) the incidence of privatisation, contracting out and similar service delivery changes has impacted on the scope and nature of the Ombudsman’s jurisdiction.

Jurisdiction of the Ombudsman

A number of submissions raised the question of the scope of the Ombudsman’s review powers. Schedule 1 of the Ombudsman Act 1978 specifies government departments and other authorities to which the Act applies. The Anti-Discrimination Commissioner and the Health Complaints Commissioner are both listed. 

The Department of Justice and Industrial Relations submitted that the Ombudsman’s review powers over the Health Complaints Commissioner should be removed.
 The Department argues that it would be sensible to exempt it from the Act, given the fact that the Ombudsman has statutory responsibility as Health Complaints Commissioner.
  It should be noted, however, that a recent review of the Health Complaints Act 1995  recommended the appointment of a separate Commissioner.

The Department of Justice and Industrial Relations also submitted that the Anti-Discrimination Commissioner should be exempt from review by the Ombudsman.
  The Department argues that the Anti-Discrimination Tribunal should be the ‘first port of call’.
  

The Anti-Discrimination Commissioner argues that the Anti-Discrimination Act 1998 creates its own review process, and that the Anti-Discrimination Tribunal, not the Ombudsman, is the appropriate review body of the Anti-Discrimination Commissioner. The Anti-Discrimination Commissioner regards it as anomalous that the Ombudsman has review powers over the Commissioner and highlights that the Sex Discrimination Commissioner was not subject to the Ombudsman Act 1978.
 Further, she contends that the Judicial Review Act 2001 may also be used to duplicate the review role of the Anti-Discrimination Tribunal, and to obviate this the Anti-Discrimination Commissioner should be exempt from that Act as well.

The Anti-Discrimination Commissioner is also concerned about the exercise of the Ombudsman’s responsibilities under the Freedom of Information Act 1991. The Anti-Discrimination Commissioner argues that the Act ‘places (or has a tendency to place) the Commission ‘at odds’ with the Tribunal, by ‘requiring’ the Commission to release documents held by the Tribunal which are (and should be) under the Tribunal’s control without that control being ‘undermined’ by the Commission’s releasing (being ‘required’ to release) documents that should be sought through the Tribunal, not through the Commission.’
  The Anti-Discrimination Commissioner argues that clarification ‘is needed that, in the public interest, documents available through the Tribunal should be sought from the Tribunal and provided through the Tribunal, and the Commissioner should be exempt, by reason of the public interest, to provide those documents direct to the parties’; and also to ensure that the confidentiality provisions of Sections 66 and 77 of the Anti-Discrimination Act 1998 are honoured.
 

The Ombudsman argues that resolving questions of jurisdictional overlap should not be about limiting the powers of the Ombudsman.
  Only the Ombudsman can investigate complaints related to administrative action. However, the definition of an administrative action is so broad that aspects of the Ombudsman’s role may occasionally overlap with the role of other review bodies.
  Presently, the Ombudsman has the discretionary power (under Section 20) to refer a complaint to another more appropriate body.  The Ombudsman highlights that Governments have deliberately given the Ombudsman a broad remit and wide investigative powers, and that the courts have upheld the need for a liberal interpretation of the meaning of ‘administrative action’.

Aurora Energy provided some comments on its relationship with the Electricity Ombudsman. Aurora Energy highlights that the Electricity Ombudsman is funded entirely by the electricity supply industry participants. It suggests that consideration needs to be given to the impact that the introduction of natural gas as an alternative energy source will have – and argues that it would be logical to include gas coverage under the Electricity Ombudsman’s responsibilities.
  Aurora Energy’s submission sought an amendment to the functions of the Electricity Ombudsman to ensure that the Ombudsman must take into account an obligation imposed on an organisation by an Act, Code or regulation.
  Further, Aurora Energy argues that, where a complaint is investigated and compensation is found payable, but the level is not agreed between the parties, there should be a mandated process of enlisting the services of a suitable loss assessor to define the amount. In its view, this would remove the ambiguity within which the review process takes place and ensure that a more consistent approach is adopted to the resolution of complaints.

The relationship between the Ombudsman and Parliament

Strengthening the links between the Ombudsman and Parliament is recognised as a means of protecting the impartiality and independence of the Ombudsman.
  

In South Australia a Statutory Officers Committee (comprising six members from both Houses and representatives from the Opposition) is required to ‘inquire into, consider and report’ on any matter related to the performance of the functions of the Ombudsman and other Statutory Officers. The Committee also has a role in appointing the Ombudsman. In New South Wales the Ombudsman is associated with a Parliamentary Joint Committee established under the Ombudsman Act with the Police Integrity Commission. The Committee’s primary tasks are to monitor and review the Ombudsman’s performance and to report to Parliament as necessary. The Ombudsman meets with the Committee twice a year and provides comprehensive briefings.
The Tasmanian Ombudsman would like to strengthen the relationship between the Ombudsman and Parliament, and to secure greater financial autonomy for the office. The Issues Paper raised the question of whether the Ombudsman should be granted greater financial autonomy. The arrangement in place for many other Ombudsmen enables them to negotiate their annual budget directly with the Treasurer and provides that funding for the Ombudsman be part of the Parliamentary Officers’ budget allocation. This issue is regarded as important because the independence of administrative review bodies is at the centre of their credibility. 

Presently, the Ombudsman is funded by the Department of Justice and Industrial Relations. The Department determines the Ombudsman’s budget allocation and provides the office with corporate services support. This means that the Ombudsman must compete for funds and support with other higher profile sections of the Department, a Department which is also the source of many complaints made to the Ombudsman.
  Furthermore, at present the Ombudsman is largely dependent on the deployment of staff from the Department of Justice and Industrial Relations. The Ombudsman argues that its budget should not be under the control of any body that falls within the Ombudsman’s jurisdiction. The Department of Justice and Industrial Relations submitted that the Government has considered the question of structural independence of the Ombudsman at some length in the recent past and has decided to maintain the existing arrangements, and thus the Department sees no value in a further investigation of these matters.

A number of submissions argued that independent funding was important not only to the Ombudsman, but to any Commission or Tribunal.
  Nonetheless, the fact remains that the Ombudsman performs a key function in a democracy. Fostering the autonomy of the Ombudsman and strengthening the links between the Ombudsman and Parliament are important issues that need to be addressed.

Recommendation 3.3

That a review of the Ombudsman Act 1978 be conducted. The review should encompass not only that Act, but should also consider the Ombudsman’s other statutory responsibilities, funding and resource arrangements and relationship with Parliament.

Anti-Discrimination Act 1998

A number of submissions expressed particular interest in the operation of the Anti-Discrimination Act 1998. Many of the issues raised in relation to the operation of the Act go beyond the terms of reference of this review, and some were raised late in the review process and have not been the subject of appropriate consultation. It is, however, evident that they require further detailed consideration, and not on a piecemeal basis.

Recommendation 3.4

A review of the operation of the Anti-Discrimination Act 1998 be conducted to consider, but not be limited to, the issues raised in this report.

The issues raised during this review include: 

a) time taken for Commission to investigate discrimination and harassment complaints;
 
b) the need to ensure that investigation does not entrench the parties;
 

c) the recognition of internal grievance mechanisms;

d) need for processes that enable early mediation;

e) the capacity of the Commissioner to obtain extensions of the six-month time limit within which the Commissioner’s deliberations on a complaint must be completed;

f) time taken to get a matter before the Tribunal;

g) the Tribunal, not just the Commissioner, should have the power to dismiss a complaint on the basis that it has already been dealt with by another entity;

h) the operation of Section 61 of the Act concerning legal representation;

i) the issues associated with interim orders, which arguably should only be available through the Tribunal;

j) the issues associated with the availability of orders under the Appeal Costs Fund Act 1968;

k) the operation of the exemption provisions;

l) the recommendations arising from the Bullying Conference;

m) extension of section 99 powers to enable the Tribunal to dismiss a complaint on the papers on the basis that the complaint is unmeritorious, either at directions conferences or at reviews of rejections/dismissals;

n) costs power in relation to summary dismissal;

o) more appropriate provisions in order to protect Tribunal members;

p) broader powers to discipline parties who conduct themselves unreasonably and to compensate aggrieved opposing parties by way of costs and otherwise;

q) funding and remuneration arrangements for the Anti-Discrimination Tribunal.

Accepting Complaints

Tasmania Police has expressed a concern about the fact that the Anti-Discrimination Commissioner does not recognise internal grievance mechanisms.
  Consideration could be given to amending the Act (to reflect the practice of the Ombudsman’s Office) so that the Anti-Discrimination Commissioner is unable (or otherwise only in limited circumstances) to accept a complaint for investigation unless the complainant is able to satisfy the Commissioner that they had made reasonable attempts to resolve the complaint with the respondent. 

TAFE Tasmania argues that there is potential for greater collaboration between the Ombudsman and the Anti-Discrimination Commissioner.
  TAFE is concerned that a situation can exist whereby the same or very similar complaint is lodged within several jurisdictions and becomes the subject of concurrent or consecutive investigations.   The Director of Public Prosecutions is also concerned about those instances where a complaint to the Anti-Discrimination Commissioner is made in addition to an industrial, workers’ compensation or common law claim, with the purpose (and effect) of increasing the pressure on a respondent to settle all matters, and providing (at no cost to the complainant) compulsory information-gathering to assist the ‘main’ action.

The Anti-Discrimination Commissioner argues that access to the claims history of parties to proceedings before other administrative review bodies is usually or, at least often, provided by complainants who have been to other review bodies.
 The Anti-Discrimination Commissioner asks complainants to disclose in the complaint lodgement form, or during the investigation, if they have sought assistance from any other part of the justice system. 

The Review Team identified in a number of submissions a concern that the Anti-Discrimination Commissioner rarely exercises her discretion (as provided by Section 64 of the Act) to reject complaints for investigation in appropriate cases, such as: where the complainant has commenced proceedings in respect of the same matter in another commission, court or tribunal; where the complainant has another, more appropriate remedy available to them; where the complaint has already been adequately dealt with by another government authority; or in circumstances where the complaint is trivial, vexatious or misconceived.

The Department of Justice and Industrial Relations suggests that amendments be made to Section 64 to require the Commissioner to summarily reject complaints in the circumstances set out in Section 64.
 Similarly, the Department suggests the Act should require dismissal of complaints on the papers after receiving the respondent’s reply, where it is shown at that point there is no proper basis for the complaint. In addition, the Department contends that the power of summary dismissal of a matter should be extended to the Anti-Discrimination Tribunal at the time of the initial directions hearing for similar reasons (Section 80).

The Anti-Discrimination Commissioner would welcome the inclusion in Section 64(1) of the Act of ‘abuse of process’ as a ground of rejection or dismissal.
 As the Anti-Discrimination Commissioner outlines, ‘it should not be the case that complainants can come to the Commission to pursue a remedy in discrimination law, when they had a proper remedy in some other jurisdiction but have allowed that to lapse, or actively eliminated their own avenue of redress through entering into consent orders in the other jurisdiction.’
  She suggests Section 64(1)(e) should be amended to ensure that this conduct is not supported.
 

Finally, Section 62 of the Act currently specifies that a complaint must be lodged in writing with the Commissioner. The Department of Justice and Industrial Relations outlines that the Commissioner interprets this provision as applying to all evidence submitted in support of a complaint. The Department of Justice and Industrial Relations believes that the process could be expedited if the Act is amended to specifically allow for the submission of evidence verbally, which could then be documented as necessary by the Commissioner or delegated staff.

Investigation

The Anti-Discrimination Act 1998, Section 78(2), requires the Commissioner to refer a complaint to the Tribunal for inquiry if it is not dealt with by the Commissioner within six months, or within any further period agreed with the complainant. It has been the practice of the Commissioner to negotiate additional periods of time with complainants where matters have not been dealt with. The six-month limit on investigations is complied with in about 60% of complaints.

One of the main concerns expressed to the Review Team regarding the administrative processes of the Anti-Discrimination Commissioner is the time taken to investigate and conciliate cases. For example, the Department of Education provided an example of a case which was investigated for ten months.
 Conciliation did not occur until two years after the alleged incident. Another case concerning the Department of Education was investigated for fifteen months (which included eighteen sets of correspondence being exchanged between the Department and the Commissioner).
 The Commissioner eventually dismissed this particular case.

The length of time taken to investigate a complaint particularly concerns the Director of Public Prosecutions. He highlights that a figure of 40% of investigations unable to be finalised within six months contrasts badly with, for example, the requirement of the Justices Act 1959 that a complaint be laid within six months of the commission of a summary offence.

The Department of Justice and Industrial Relations argues that an amendment removing the Commissioner’s capacity to negotiate further extensions of the investigation process with the complainant is warranted, in the interests of adding urgency to the process, and also limiting the opportunity for one party to stall the process.

The Director of Public Prosecutions argues that a fundamental problem with the investigation function of the Anti-Discrimination Commissioner is that it serves little purpose. The result of the ‘investigation’ is the referral to the Tribunal or the dismissal of the complaint. The Commissioner’s function is not to resolve disputed questions of fact – that is for the Tribunal.
 

Section 79 of the Anti-Discrimination Act requires the Commissioner to provide the Tribunal with a report relating to any complaint referred to the Tribunal. A referral report relating to a complaint is to be provided within forty-eight days after the complaint is referred to the Tribunal. The following matters are to be addressed in a referral report: 

(a) issues raised in the complaint that remain unresolved;

(b) application of exemptions and exceptions under Part 5;

(c) admitted facts;

(d) facts to be established;

(e) witnesses to be called;

(f) documents to be provided.

At the inquiry, the Tribunal informs the parties that the Section 79 report is not evidence before the Tribunal. The matters required to be contained in the report in no way fetter the parties or the Tribunal. The parties and the Tribunal, not the Commissioner, determine the issues, facts to be established, witnesses to be called and documents to be tendered.

In the Director of Public Prosecution’s view, the Commissioner ought to be a ‘filter culling out the more obviously hopeless and unmeritorious complaints. The rest of the complaints should proceed to the Tribunal’.
 

By contrast, the Department of Justice And Industrial Relations argues that in the case of complaints that are referred except by reason of time elapsing (Section 78(2)), the inquiry process would be expedited without any detriment to natural justice if the basis of the inquiry were to be limited to the material submitted to the Commissioner.
 The Department argues that an ‘exceptional circumstances’ clause could be included to admit any substantial new evidence arising after the close of the Commissioner’s deliberations, at the discretion of the Tribunal.
In addition the Department of Justice and Industrial Relations suggests amending Section 79 to include a requirement for the Commissioner to give full documentation to the Tribunal within twenty-one days of the decision to refer for inquiry or upon receipt of notification of a request for a review.
 Currently, initial notification of a referral occurs within ten working days of the decision, but Section 79(2) allows forty-eight days for the preparation of a referral report. The Department of Justice and Industrial Relations argue that this seems an excessive period of time given that the Commissioner will in most cases have completed an investigation report prior to attempting to resolve a complaint.

Conciliation

In some cases the capacity to bring the parties together at a much earlier point in the process might avert the requirement for investigation, or at least ensure that it is the most effective and efficient way of resolving a matter.

The Anti-Discrimination Commissioner has introduced ‘early conciliation’ after a complaint has been accepted for investigation, the respondent has been notified, and a response has been received. However, because the Act gives no power to the Commissioner to direct parties to attend early conciliation, under existing arrangements early conciliation depends upon the goodwill of the parties and their desire or willingness to attend. The Commissioner is reliant upon agreement of the parties for early conciliation. The Anti-Discrimination Commissioner’s Annual Report states that in most early conciliations agreement is reached. The Commissioner reports that many complainants and respondents have expressed ‘considerable appreciation at being able to conclude matters through early conciliation’.
 

The Department of Education notes that, given the potential for matters in these areas to continue unresolved for extended periods, it is ‘imperative that the parties are brought together as early as possible to attempt a resolution through a conciliation process’.
 The Department recounts successful experiences of early conciliation that it has been involved in through the Anti-Discrimination Commissioner and is confident that many other parties could also be satisfied with the outcomes if they were to accept (or be required to accept) the opportunity to participate in early conciliation.

The Anti-Discrimination Commissioner and the Department of Justice and Industrial Relations agree that amendments are required to Section 74 of the Anti-Discrimination Act 1998 to allow for mandated early conciliations in circumstances where one or more of the parties expresses the desire to resolve the complaint through this method.
 
However, the Anti-Discrimination Commissioner argues that, if introduced, early conciliation provisions should not apply to vexatious or abuse of process complaints.
 If a complaint is not accepted for investigation, it should not progress to conciliation. This makes sense – in rejecting a complaint, the Commissioner is saying that there is no valid complaint to be investigated under the Act. The Anti-Discrimination Commissioner observes that ‘Where parties are litigious, ‘mediation’ of vexatious or abuse of process claims may be more likely to add to their litigiousness not to ameliorate or end it. Such parties need a clear, firm end to their claims’.

A number of concerns have been raised regarding the Anti-Discrimination Commissioner’s current conciliation practices. For example, the Director of Public Prosecutions is concerned that there is a pro-complainant bias, manifested by an apparent attitude that only a resolution in favour of the complainant would be a satisfactory outcome.
 He argues that respondents are exhorted to ‘settle’ and threatened that a failure to do so will result in a lengthy and costly Tribunal inquiry, in which they or their officers will be tied up for a long time, suffer adverse publicity and be unlikely to recover costs or expenses even if successful.
 In his view, separating investigation and conciliation functions may address this problem.

The Director of Public Prosecutions argues that the perception of bias is enhanced by the fact that by that stage the Commissioner will have decided not to dismiss the complaint summarily, will have formulated for the complainant a variety of ways in which the complaint may be established, articulated for the complainant what provisions may have been breached, and often requested a response to the complaint.
 The officer (or others in that office) will often have had significant personal contact with the complainant by then. The Director of Public Prosecutions has had it expressed to him several times at the Tribunal stage that the Commissioner or her officers had expressed the view that the complainant had a ‘good’ or ‘strong’ case.

Legal Counsel

Sections 61, 75 and 85 deal with the ability of third parties, including legal counsel, to act on behalf of parties to a complaint or matter before the Tribunal. According to the Department of Justice and Industrial Relations, when the provisions were originally drafted they were intended to reflect the provisions in the Sex Discrimination Act 1994, and are also reflected in a number of interstate jurisdictions.
 The Anti-Discrimination Commissioner, and previously the Sex Discrimination Commissioner, apply Section 61 to operate in the same way as the clearer provisions of Section 75 and 85. However, Section 61 has different wording and the opinion of some, including the Solicitor-General, is that Section 61 does not extend to legal counsel.

The Department of Justice and Industrial Relations staff and the Office of Parliamentary Counsel who worked on the drafting and passage of the Act have expressed the view that Section 61 was designed to extend to legal counsel, but this is not reflected in the Second Reading Speech.

The Department of Justice and Industrial Relations outlines the following options to clarify the situation: 

· specifically excluding legal counsel from Section 61 by amendment to that Section;

· repealing Section 61; or

· amending the wording of Section 61 to reflect the clearer wording of Sections 75 and 85, both of which are seen as unquestionably inclusive of legal counsel.

The Department of Justice and Industrial Relations indicates in its submission that it favours the third option.

Complaint dealt with elsewhere

The Anti-Discrimination Commissioner argues that proposed statutory power for a tribunal or court to declare the substantial issue in dispute as having been the subject of adjudication already, notwithstanding that the precise subject matter has not been adjudicated, seems sensible.
 The Commissioner would also welcome clarification of Section 64(1)(e) because situations have arisen where complaints have been rejected on the basis of their being able to be pursued in other jurisdictions and where the rejection has been overturned by the Anti-Discrimination Tribunal on the basis that the complainant has allowed the time for lodging an appeal (for example) to elapse, or has agreed to ‘consent orders’ in the other jurisdiction, hence disallowing themselves to cross-examine on the subject matter which forms the basis of the complaint to the Commissioner. The Chairperson of the Anti-Discrimination Tribunal argues that the Tribunal, not just the Commissioner, should have the power to dismiss on the basis that the complaint has been dealt with by another entity.

Interim Orders

The Anti-Discrimination Act 1998, Section 98(1), permits the Tribunal, Commissioner or an authorised person, at any stage of an inquiry, investigation or conciliation of a complaint, to make an interim order pending the completion of the inquiry, investigation or conciliation.

This is a potentially wide power which in the view of the Department of Justice and Industrial Relations should be available only to the Tribunal.
 The Department argues that, if the Commissioner believes such an order is warranted in the circumstances of a complaint, the Commissioner should make application to the Tribunal for it.

Directions Hearings

It can take between four and five months to have the first hearing. The Department of Justice and Industrial Relations submits that there should be a requirement for the Tribunal to conduct a directions hearing on a matter before it within forty-two days of receipt of the documentation from the Commissioner (Section 80).
 

Reviews

The Director of Public Prosecutions regards the present review process as unnecessarily burdensome and insufficiently summary. Often the complainants whose allegedly vexatious or otherwise unmeritorious complaints have been dismissed pursue a review in order to get ‘their day in Court’.
  The respondent becomes just as enmeshed in an unwelcome proceeding as if the complaint had been referred for inquiry because the Tribunal allows submissions (and sometimes evidence), and sets elaborate timetables through numerous ‘directions conferences’.

The Director of Public Prosecutions argues that it would be better to have a summary review process, on the basis of the documents before the Commissioner. If that was thought to allow insufficient natural justice then a limited opportunity for written submissions would be all that would need to be given.

Immunity of Members of the Anti-Discrimination Tribunal

The Anti-Discrimination Act 1998, Section 103, provides protection from personal liability for members of the Tribunal. The Chief Magistrate has sought an extension of this provision so that it is in terms comparable to the Magistrates Court Act 1987, Section 10A, which provides the same immunities as a Supreme Court Judge. This is comparable to the provision in the Victorian Civil and Administrative Tribunal Act 1998 (Section 143).

The Department of Justice and Industrial Relations supports this proposal as more properly reflecting the principles of judicial independence.
 

Orders under the Appeal Costs Fund Act 1968
The Department of Justice and Industrial Relations commented on a Supreme Court matter involving the Anti-Discrimination Commissioner (R v Anti-Discrimination Commissioner; Ex parte McDermott (No 2) [2000] TASSC 180, 18 December 2000).
 Solicitors raised the issue of costs for one of the parties to the appeal. The solicitor complained that the Anti-Discrimination Commissioner should not have been the beneficiary of a certificate from the Appeal Costs Fund in the circumstances of the appeal, which was initiated by the Commissioner.

The Department of Justice and Industrial Relations believes that a certificate should not be available under the Appeal Costs Fund Act 1968 in such circumstances, and that statutory officers generally should bear the costs of legal action in which they are involved.
 The Department contends that such costs should not be a drain on the Appeal Costs Fund, which was established to protect respondents from excessive costs where an appeal dealt with a substantive issue of law of greater significance than the matter itself. 

Costs

The Chief Magistrate on behalf of the Magistrates Court of Tasmania made submissions on this topic.
 The submission canvasses the concept of costs as both a recovery of costs and as compensation for aggrieved opposing parties. The Chief Magistrate’s position is supported by the Department of Justice and Industrial Relations. The Anti-Discrimination Commissioner also argues that, in addition to the award of costs provisions, provision for the award of ‘aggravated damages’ should apply where complainants engage in vexatious or abuse of process claims – she argues that these provisions should be applicable to both complainants and respondents.

Operation of the Exemption Provisions and the Bullying Conference

The Department of Justice and Industrial Relations notes that the operation of the exemption provisions was affected by the Anti-Discrimination Amendment Act 2001, which dealt with the issues surrounding religious educational or training institutions. 

The Department reports that, in correspondence to the Attorney-General in September 2001, the Anti-Discrimination Commissioner raised a number of other issues as requiring attention.
 The Anti-Discrimination Commissioner suggested that the operation of the Anti-Discrimination Act 1998 should be extended to cover occupation or occupational status, socio-economic status, industrial membership or affiliation, and physical features or appearance as attributes/identities.

The Commissioner also suggested that the definitions of ‘de facto spouse’ (which should refer to ‘partner or domestic partner’) and ‘industrial activity’ (which is limited to membership or non-membership of a union) should be reviewed. She suggested also that the definition of ‘harassment or bullying’ should be extended to apply to all attributes listed in the Act, not simply gender, marital status, pregnancy, breastfeeding, parental status and family responsibilities (as is currently the case), as a consequence of the definition having come from the Sex Discrimination Act 1994. The Commissioner proposed an expansion of the areas of activity in several respects, notably to extend the incitement provisions and to include sport as a specific area of activity.

The Department of Justice and Industrial Relations submission noted recommendations of the Bullying Conference. However, the Department argued against legislative implementation at this time.
 The Department contends workplace and schoolyard bullying are matters best handled by the relevant employment and educational authorities within the existing legislative framework.

Expanding the Anti-Discrimination Tribunal Powers

The Magistrates Court, the Chairperson of the Anti-Discrimination Tribunal and the Department of Justice and Industrial Relations suggest that a number of specific statutory amendments be made to expand the Tribunal’s powers.  The suggested amendments are listed in Appendix 3.

Funding and remuneration arrangements for the Anti-Discrimination Tribunal

The remuneration of Anti-Discrimination Tribunal members is suggested to be significantly lower than the other States. The Chairperson of the Anti-Discrimination Tribunal has expressed concern that the Tribunal risks losing senior membership and the benefits of the non-remunerated work Tribunal members perform if the rate is not increased.
 

Appendix 1: Consultation 

Submissions

1. Anti-Discrimination Tribunal

2. Department of Education

3. Retirement Benefits Fund Board

4. Forestry Tasmania

5. Department of Justice and Industrial Relations

6. Ombudsman

7. TAFE Tasmania

8. Department of Primary Industries, Water and Environment

9. Anti-Discrimination Commissioner

10. Tasmania Police

11. Office of Consumer Affairs and Fair Trading

12. Lee Smith

13. Rick Snell, Senior Lecturer, University of Tasmania

14. Advocacy Tasmania Inc.

15. Magistrates Court of Tasmania

16. Arbitration Australia

17. Director of Public Prosecutions

18. Hobart Community Legal Service Inc.

19. Aurora Energy

20. Community and Public Sector Union (SPSFT)

21. Legal Aid Commission of Tasmania

22. Australian Education Union

23. Unions Tasmania

24. Carol Hughes

Discussions

1. Rick Snell, Senior Lecturer, University of Tasmania

2. Damon Thomas, Chief Executive Officer, Tasmanian Chamber of Commerce and Industry

3. Jan O’Grady, Ombudsman, and Nigel Robertson, Office Manager, Office of the Ombudsman

4. Arnold Shott, Chief Magistrate, Magistrates Court of Tasmania

5. Dr Jocelynne Scutt, Commissioner, Anti-Discrimination Commission
6. Julian Joscelyne and Len Armsby, Intergovernmental Relations, Department of Health and Human Services

7. Roy Ormerod, Director, Office of Consumer Affairs and Fair Trading

8. Norman Reaburn, Director, and Wendy Heatley, Manager Access, Tasmanian Legal Aid Commission

9. Helen Wood, Chairperson, Anti-Discrimination Tribunal

10. Jim Connolly, Administrator, Magistrates Court

11. Debra Rigby, President, Mental Health Tribunal

12. Michael Lynch, Director, Tasmanian Conservation Trust

13. Lynne Fitzgerald, Unions Tasmania

14. Rod Hunt, AEU

15. Pam Wilde, Director Policy, Attorney-General, NSW

16. Jill Moir, Manager Complaints Branch, NSW Anti-Discrimination Board

17. Chris Wheeler, Deputy Ombudsman, NSW

18. Judge O’Connor, President, Administrative Decisions Tribunal, NSW

19. Justice Kellam, President, Victorian Civil and Administrative Tribunal

20. Ian Proctor, Registrar, Victorian Civil and Administrative Tribunal

21. Dr Barry Perry, Ombudsman, Victoria

22. Rob Jackson, Chair Administrative and Constitutional Law Committee, Law Institute of Victoria

23. Jason Pizer, barrister and author

24. Margaret Noall and Mathew Carroll, Equal Opportunity Commission, Victoria

25. Sharyn Newman, Investigation and Conciliation Officer, Anti-Discrimination Commission
26. Pia Struwe, Investigation and Conciliation Officer, Anti-Discrimination Commission
27. Santi Mariso, Community Education and Liaison Officer Anti-Discrimination Commission

28. Catherine Edwards, Investigation and Conciliation Officer, Anti-Discrimination Commission

Appendix 2: Some of the other Tribunals and Boards

Note: this is not intended to be an exhaustive list but an example of the range of bodies which could be considered for inclusion in an amalgamated tribunal.

	Compensation Tribunals

Motor Accidents Compensation Tribunal

Criminal Injuries Compensation Tribunal

Appeal Costs Fund

Administrative Appeals Tribunals
Resource Management and Planning Appeal Tribunal

Forest Practices Tribunal

Mining Tribunal

Magistrates Court (Administrative Appeals Division)

Bodies Chaired by magistrate (but not part of lower court)

Land Valuation Court

Police Disciplinary Board

Industrial Safety, Health and Welfare Tribunal

Inter partes Tribunals

Small Claims Tribunal

Anti-Discrimination Tribunal

Guardianship and Administration Board

Mental Health Tribunal

Alcohol and Drug Dependency Board
	Registration Boards 

Veterinary Board

Surveyors Board

Schools Registration Board

Teachers Registration Board

Chiropractors and Osteopaths

Registration Board

Dental Board of Tasmania

Medical Complaints Tribunal

Pharmacy Board of Tasmania

Professional Review Tribunal

Nursing Board of Tasmania

Podiatrists Registration Board

Physiotherapists Registration Board

Psychologists Registration Board

Radiographers Registration Board

Licensing Tribunals
Poppy Advisory and Control Board

Other
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Appendix 3: Potential Amendments to Expand Anti-Discrimination Tribunal Powers

Dismiss complaints and defences summarily

The power of dismissal in Section 99 should be extended to cover directions conferences, enabling the Tribunal to dismiss a complaint ‘on the papers’.

See, for example, the (Tas) Magistrates Court (Administrative Appeals Division) Act 2001, Section 37, which provides Tasmanian precedent for a broad power to dismiss on a summary basis:

The Court may determine proceedings by considering the documents or other material lodged with or provided to the Court and without holding a hearing if it appears to the Court that the issues for determination can be adequately determined in the absence of the parties. 

See also the (Cth) Human Rights and Equal Opportunity Commission Act 1986 Section 46PH:

(1)
The President may terminate a complaint on any of the following grounds: 

(a)
the President is satisfied that the alleged unlawful discrimination is not unlawful discrimination; 

(b)
the complaint was lodged more than 12 months after the alleged unlawful discrimination took place; 

(c)
the President is satisfied that the complaint was trivial, vexatious, misconceived or lacking in substance; 

(d)
in a case where some other remedy has been sought in relation to the subject matter of the complaint—the President is satisfied that the subject matter of the complaint has been adequately dealt with; 

(e)
the President is satisfied that some other more appropriate remedy in relation to the subject matter of the complaint is reasonably available to each affected person; 

(f)
in a case where the subject matter of the complaint has already been dealt with by the Commission or by another statutory authority—the President is satisfied that the subject matter of the complaint has been adequately dealt with; 

(g)
the President is satisfied that the subject matter of the complaint could be more effectively or conveniently dealt with by another statutory authority; 

(h)
the President is satisfied that the subject matter of the complaint involves an issue of public importance that should be considered by the Federal Court or the Federal Magistrates Court; 

(i)
the President is satisfied that there is no reasonable prospect of the matter being settled by conciliation. 

(2)
If the President decides to terminate a complaint, the President must notify the complainants in writing of that decision and of the reasons for that decision. 

(3)
On request by an affected person who is not a complainant, the President must give the affected person a copy of the notice that was given to the complainants under subSection (2). 

(4)
The President may revoke the termination of a complaint, but not after an application is made to the Federal Court or the Federal Magistrates Court under Section 46PO in relation to the complaint. 

Further, see the (Vic) Victorian Civil and Administrative Tribunal Act 1998, Section 75:

75.(1) 
At any time, the Tribunal may make an order summarily dismissing or striking out all, or any part, of a proceeding that, in its opinion-


(a)
is frivolous, vexatious, misconceived or lacking in substance; or


(b)
is otherwise an abuse of process.

(2)
If the Tribunal makes an order under sub-Section (1), it may order the applicant to pay any other party an amount to compensate that party for any costs, expenses, loss, inconvenience and embarrassment resulting from the proceeding.

(3)
The Tribunal's power to make an order under sub-Section (1) or (2) is exercisable by-


(a)
the Tribunal as constituted for the proceeding; or


(b)
a presidential member; or


(c)
a senior member who is a legal practitioner.

(4)
An order under sub-Section (1) or (2) may be made on the application of a party or on the Tribunal's own initiative.

(5)
For the purposes of this Act, the question whether or not an application is frivolous, vexatious, misconceived or lacking in substance or is otherwise an abuse of process is a question of law.

Summary dismissal for want of prosecution:

See the (Vic) Victorian Civil and Administrative Tribunal Act 1998, Section 76:

76.(1)
At any time, the Tribunal may make an order summarily dismissing or striking out all, or any part, of a proceeding for want of prosecution.

(2)
The Tribunal's power to dismiss or strike out a proceeding under this Section is exercisable by-


(a)
the Tribunal as constituted for the proceeding; or


(b)
a presidential member.

(3)
An order under sub-Section (1) may be made on the application of a party or on the Tribunal's own initiative.

To determine that another forum is more appropriate:

See, for example, the (Vic) Victorian Civil and Administrative Tribunal Act 1998, Section 77:

77. (1)
At any time, the Tribunal may make an order striking out all, or any part, of a proceeding (other than a proceeding for review of a decision) if it considers that the subject-matter of the proceeding would be more appropriately dealt with by a tribunal (other than the Tribunal), a court or any other person or body.

(2)
The Tribunal's power to make an order under sub-Section (1) is exercisable only by a judicial member.

(3)
If the Tribunal makes an order under sub-Section (1), it may refer the matter to the relevant tribunal, court, person or body if it considers it appropriate to do so.

(4)
An order under sub-Section (1) may be made on the application of a party or on the Tribunal's own initiative.

See also the (Cth) Human Rights and Equal Opportunity Commission Act 1986 Section 46PH(1)(e)(g) and (h), quoted above.

To determine that the substance of a complaint has been dealt with already:

See, the (Cth) Human Rights and Equal Opportunity Commission Act 1986, Section 46PH(1)(f), quoted above.

To discipline parties who conduct themselves unreasonable and to compensate aggrieved opposing parties by way of costs and otherwise:

See, for example, the (Vic) Victorian Civil and Administrative Tribunal Act 1998, Section 78:

78.(1)
This Section applies if the Tribunal believes that a party to a proceeding is conducting the proceeding in a way that unnecessarily disadvantages another party to the proceeding by conduct such as-

(a)
failing to comply with an order or direction of the Tribunal without reasonable excuse; or

(b)
failing to comply with this Act, the regulations, the rules or an enabling enactment; or


(c)
asking for an adjournment as a result of (a) or (b); or


(d)
causing an adjournment; or


(e)
attempting to deceive another party or the Tribunal; or


(f)
vexatiously conducting the proceeding; or


(g)
failing to attend mediation or the hearing of the proceeding.

(2)
If this Section applies, the Tribunal may-


(a)
order that the proceeding be dismissed or struck out, if the party causing the disadvantage is the applicant; or


(b)
if the party causing the disadvantage is not the applicant-


(i)
determine the proceeding in favour of the applicant and make any appropriate orders; or

(ii)
order that the party causing the disadvantage be struck out of the proceeding; or


(c)
make an order for costs under Section 109.

(3)
The Tribunal's powers under this Section are exercisable by the presiding member.

See also the (Vic) Victorian Civil and Administrative Tribunal Act 1998, Section 79:

79.(1)
On the application of a party to a proceeding, the Tribunal may order at any time-


(a)
that another party give security for that party's costs within the time specified in the order; and

(b)
that the proceeding as against that party be stayed until the security is given.

(2)
If security for costs is not given within the time specified in the order, the Tribunal may make an order dismissing the proceeding as against the party that applied for the security.

(3)
The Tribunal's power to make an order under this Section in a proceeding is exercisable by-


(a)
the presiding member; or


(b)
a presidential member.

Further, see the (Vic) Victorian Civil and Administrative Tribunal Act 1998, Section 112:

112. (1)
This Section applies if-


(a)
a party to a proceeding (other than a proceeding for review of a decision) gives another party an offer in writing to settle the proceeding; and


(b)
the other party does not accept the offer within the time the offer is open; and

(c)
the offer complies with Sections 113 and 114; and

(d)
in the opinion of the Tribunal, the orders made by the Tribunal in the proceeding are not more favourable to the other party than the offer.

(2)
If this Section applies and unless the Tribunal orders otherwise, a party who made an offer referred to in sub-Section (1)(a) is entitled to an order that the party who did not accept the offer pay all costs incurred by the offering party after the offer was made.

(3)
In determining whether its orders are or are not more favourable to a party than an offer, the Tribunal -

(a)
must take into account any costs it would have ordered on the date the offer was made; and

(b)
must disregard any interest or costs it ordered in respect of any period after the date the offer was received.
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