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CHAPTER 1.  Introduction



I	Background



The review meets the Tasmanian Government’s obligations under clause 5 of the Competition Principles Agreement, one of three agreements signed by the Commonwealth, State and Territory Governments in April 1995 giving effect to the National Competition Policy. The Agreement obliges the Government to review and, where appropriate, reform, legislation which restricts competition.  



The guiding principle in review is that the Legal Profession Act 1993 should not restrict competition unless:



the benefits of the restriction to the community as a whole outweigh the costs; and

the objectives of the legislation can only be achieved by restricting competition.



In addition, the review will consider whether administrative procedures required by the Legal Profession Act are unnecessary or impose an unwarranted burden on any person.



To satisfy the requirements of clause 5 of the Competition Principles Agreement the following documents were to be reviewed:



	Legal Profession Act 1993 

Rules of Practice 1994 

Law Society By-laws 1994 

Legal Profession (Disciplinary Tribunal) Rules 

Legal Profession (Board of Legal Education) Rules 1994



They are referred to generally in this paper as “the legislation”.



References to sections are references to sections of the Legal Profession Act 1993 (the “Act”) unless otherwise indicated. 



The Act, By-laws and Rules may be viewed at Tasmania's Consolidated Legislation Online at http://www.thelaw.tas.gov.au/ or copies may be purchased from the Printing Authority of Tasmania, Salamanca Place Hobart.



II	Competition Analysis



The competition analysis process to be followed by the review is detailed in the Terms of Reference (Appendix 1). It can be summarised as follows:



Identify any restrictions on competition which arise from the legislation. These can include restrictions such as constraints on who may enter the market, limitations on business structures which may be used, monopolies and the like.

Assess the severity of each identified restriction. In general, competition review is concerned with restrictions of competition which are intermediate or substantial, rather than merely trivial restrictions.

Identify the public benefits, if any, conferred by any restriction which is more than trivial, and weigh up the costs against these benefits to form a view as to whether the restriction is justifiable.

Consider whether the legislative restriction is necessary to achieve these benefits, or whether they could be achieved by a less regulatory structure. Options such as partial and total deregulation may be considered.

Identify any administrative burdens encompassed in the legislation and consider less burdensome alternatives.



Restrictions on competition are of three types:



barriers to entering (or re-entering) markets;

restrictions on competition within markets; and

discrimination between market participants.



For the purposes of this review, restrictions will be assessed as minor or major. There is no definitive means of determining the correct weighting to be ascribed to restrictions.  The following, however, is the ‘rule of thumb’ used in this review.  A minor restriction upon competition has only a minimal effect on competition within a market.  A major restriction is a restriction which prohibits entry or re-entry into a market, or prohibits certain conduct within a market.



The term ‘public benefits’ refers to total benefits to the community as a whole of an activity or action as opposed to the private benefit to one party at a greater cost to another.  Benefits to a particular interest group, such as members of a profession, are not public benefits.



III	Focus of Review

The major focus of the Review will be those restrictions on competition contained in the Legal Profession Act 1993.  The restrictions which have been identified:-



Practice Protection

�symbol 190 \f "Symbol" \s 12�¾�	Admission requirements

�symbol 190 \f "Symbol" \s 12�¾�	Reservation of legal work

�symbol 190 \f "Symbol" \s 12�¾�	Practising certificate requirements

�symbol 190 \f "Symbol" \s 12�¾�	Mandatory Continuing Legal Education



Business Structures



Conduct Restrictions

�symbol 190 \f "Symbol" \s 12�¾�	Written disclosure statements

�symbol 190 \f "Symbol" \s 12�¾�	Fees

�symbol 190 \f "Symbol" \s 12�¾�	Advertising

�symbol 190 \f "Symbol" \s 12�¾�	Trust account requirements

�symbol 190 \f "Symbol" \s 12�¾�	Guarantee Fund

�symbol 190 \f "Symbol" \s 12�¾�	Professional indemnity insurance



Although not strictly a competition issue, the Terms of Reference for the Review require the provisions in the Act in relation to disciplinary proceedings in respect of legal practitioners to be examined.

IV 	Process



The Review Body released an Issues Paper in July 2000, raising for discussion the competition issues considered to arise from the legislation.  Comment was sought on particular issues but also as to any other competition issues not raised by the Paper.  The review was advertised in the press, and copies were sent to the Law Society and Board of Legal Education.  Six weeks were allowed for comment, and fourteen submissions were received. Appendix 2 lists those who made submissions.



The Body met to consider submissions and reach preliminary views on the issues raised.  This Regulatory Impact Statement identifies each issue raised by the Paper, and summarises the comment received.  The Regulatory Impact Statement should be read in conjunction with the Issues Paper which sets out the discussion and commentary which precedes each request for comment.  It outlines the Review Body’s preliminary conclusions on each point. 



This Regulatory Impact Statement is provided to any person who made a submission to the review.  It is also available on the Department’s website and it will be advertised in the three regional newspapers.  Further comment is invited on any of the further requests in this Regulatory Impact Statement, and on the preliminary conclusions. In the absence of any such comment, it is likely that the Review Body’s conclusions will be confirmed.



Any such further comment should be submitted in writing to:



	Legal Profession Act Review

	Legislation Strategic Policy and Information Resources Division

	Department of Justice and Industrial Relations

	15 Murray Street

HOBART  TAS   7000 





Email: anne.horner@justice.tas.gov.au





The closing date for submissions is 21 May 2001.�

Chapter 2   Central Competition Issues 



2.1	Markets:

The market consists of all sellers and buyers of legal services. 



Sellers include all practising lawyers, whether practising in partnerships, as employees or as sole practitioners.   Under the Act, a person is admitted to practise as a legal practitioner.  A legal practitioner is entitled to work as both a solicitor or barrister.  Legal practitioners are also commonly referred to as lawyers.  The Act also provides for a person to be admitted solely as a barrister.  Most lawyers in Tasmania are admitted as legal practitioners. 



Competition occurs between sellers who practise in the same fields of law, both within the private sector and between public and private sector sellers.  Competition also occurs between lawyers and non-lawyers selling the same or substitutable services, for example between lawyers and taxation advisers, accountants, mediators, trustee companies, etc (see below). There may also be competition between lawyers and a small self-help market, such as sellers of kits, community agencies and lay advocacy services.



Buyers include private individuals as well as trading and financial corporations, governments and government sector bodies, associations, community organisations, small businesses, and others.



The market for legal services may no longer be geographically restricted, as mutual recognition arrangements permit lawyers admitted in one State to practise in another (see below). Hence Tasmanian lawyers may compete with interstate lawyers and law firms both for local and interstate business. To a lesser degree, there may be competition with overseas lawyers for local and overseas work. Likewise, there may be training market competition across State borders and even internationally, given that qualifications obtained overseas may be taken into account in admitting practitioners in this State.



The market has temporal constraints in that a particular legal service must usually be purchased at need and the buyer may not be able to purchase in advance of need, or be at liberty to await an optimum purchase time. This is particularly the case in the purchase of litigation services, but also applies in the fields of family law, criminal defence, probate, taxation and some commercial transactions.



The functional level in this market is usually the retail level, ie, the purchaser of the service is its ultimate consumer. This may have market implications in terms of information asymmetry and title reliance, see later.



Special features 



Legal services comprise a specialised market which may differ in significant ways from other kinds of markets.  The review must consider whether there are certain characteristics of the legal services market which may warrant special restrictions on services in the public interest.  Characteristics of the legal services market which may need to be considered in submissions include matters set out below.



Legal services are provided by non-lawyers in a number of spheres.  They do so either as employees under the supervision of lawyers or in competition with lawyers.  These services include:



taxation and company structures advice by accountants;

preparation of contracts for the sale of land and businesses by real estate agents under the Auctioneers and Real Estate Agents Act 1991

the preparation of wills and other documents concerning succession to property by trustee companies and the Public Trustee;

advocacy in the industrial sphere;

the prosecution of summary offences in the Magistrates Court by police prosecutors who are not lawyers;

the role that non-lawyers often play in preparing matters for court hearings.  In the Crown Solicitors Office and the Office of the Director of Public Prosecutions non-lawyers may interview clients and witnesses in relation to court proceedings;

migration advice by migration agents;

the preparation of superannuation documents and trust deeds;

the preparation of bankers’ security documents; 

the work of patent attorneys;

the sale of will kits;

the sale of shelf companies and superannuation trust deeds;

amendments to insurance policies and advising of the interpretation of insurance policies by insurance brokers;

advice on the Corporations Law and Securities Law, tendered by merchant bankers and financial advisers;

litigation support services offered by accounting firms;

employment relations law advice by outplacement consultants.

advocacy and welfare rights.



In some areas legal practitioners are excluded from providing legal services.  Legal representation is limited in some courts and tribunals, eg in the Resource Management and Planning Appeals Tribunal and the Magistrates Court (Small Claims) Division.  Legal practitioners cannot provide migration advice unless they are registered migration agents under the Commonwealth Migration Act 1958.



At the same time as more legal work traditionally done by lawyers is handled either by non-lawyers or consumers themselves, lawyers are moving into fields in which legal skill is not the primary consideration.  Large and medium-sized firms are increasingly providing advice and other services in relation to corporate work with financial, economic, industry and trade aspects.  In these fields lawyers are competing with non-lawyers such as accountants, financial and trade advisers, management consultants and others.  Legal practitioners are becoming more involved in alternative dispute resolution procedures such as mediation and conciliation.  Once again, in this area legal practitioners are competing with non-lawyers.



Legal practitioners practise in a range of different modes and provide services targeted at different markets.  Changes to the profession, which have been documented in the United Kingdom, appear to be taking place in Australia.  Firms are differentiated by market sector, activities and client type.�  Australia-wide, firms having more than 100 partners represent less than 1% of the total number of practices, but employ 21% of employees and produce 30% of the total income of the profession.�  Corporate clients are the source of 36% of the income of the profession.  While 95% of practices employ fewer than 20 persons, they represent only 54% of total employment and 46% of total income.�  



While the majority of legal practitioners are employed in firms there is a significant number of legal practitioners employed by corporations to act as their “in house” legal advisers.  The Government is a significant employer of legal practitioners who perform legal services for the Government.  The Legal Aid Commission and community legal centres are also employers of lawyers.  Newly admitted legal practitioners are admitted as barristers and solicitors.  However, a legal practitioner may elect to practise solely as a barrister (i.e. as an advocate) in which case they are part of the voluntary bar and their name is placed on the roll of barristers.



Two submissions commented on the market.  The Law Society, in response to a request for clarification of details about the profession, provided a table of statistics which sets out the number and sizes of firms and the number of members of the Law Society.  The table is attached to this Regulatory Impact Statement at Appendix 3.



The Review Body noted that the Tasmanian market is different to the Australian market in a number of ways:

It is a regional market, as evidenced by the statistics set out in Appendix 3.  For example, the vast majority of practitioners are employed in one or two person firms.  The largest law firm would only be the size of an average suburban law firm in another capital city.

Potential clients in large business, such as the financial and banking services, have been centralised interstate. 

There is a perception that there is a lack of legal expertise in some areas which causes clients to send work interstate, even if the expertise is in fact available in Tasmania.  It is noted that practitioners tend not to publicise their areas of expertise or advertise widely, other than in the conveyancing market.

Practitioners are competing with the Australian market, and not just in the Tasmanian market.



It is further noted that there is evidence of competition in pricing in the conveyancing market which is very competitive, but not in other areas.  Clients are more likely to select a lawyer by recommendation and reputation.



There is also anecdotal evidence that many single practitioners have limited income, and it is considered that the market is reaching its capacity.



Other issues are that there is no formal register of specialty or expertise; there is no standard list of costs and many practitioners rely on referrals for business.



From the public’s point of view, factors that mitigate against the market are the lack of information about expertise. The market has changed in recent years with changes in available work.  For example, criminal law work has decreased with changes in police, legal aid and court procedures, but there has been a move by the profession into family law.   



The fact that there is a fused profession may make legal services cheaper for the public.  It is apparent that the Law Society is not creating barriers to entry as mainland firms are already establishing in Tasmania, and there is competition, particularly in the conveyancing field, in the market among the practitioners.  



2.2	Objectives of the Legislation:



The stated purpose of the Legal Profession Act was to introduce a comprehensive revision and consolidation of the law governing legal practitioners, the Law Society and the manner in which legal services are delivered in the State.  The Act continues or establishes a number of bodies, including the Law Society of Tasmania, the Council of the Society, the Solicitors’ Guarantee Fund and the Disciplinary Tribunal, each of which play a role in the regulation of the practice of law in this State.  The second reading speech on the introduction of the Bill indicates that an aim of the Act was to improve standards of legal practice and to acknowledge the consumer’s interest in the provision and standard of legal services.



The Review Body has identified that one of the major objectives of the Act is to prevent public harm.  Poor standard legal advice and service can result in substantial financial harm to clients.  In addition, lawyers hold large sums of clients’ money in trust.



A further objective of the Act is to facilitate the administration of justice.  Lawyers are admitted as officers of the Supreme Court which exercises control over them.  They owe a duty to the courts over and above the duties that they owe to their clients.  That duty is recognised at common law.



The justice system is an adversarial one in which lawyers carry out important tasks which are not always supervised by the courts.  They are therefore fundamental to it.  These tasks must be carried out competently, professionally and ethically to facilitate the administration of justice.  Without them the system would suffer and would be less efficient, fair and equitable.



Conclusion:



The conclusion is that the objectives of the Act are to prevent public harm and to facilitate the administration of justice.



2.3	Costs and benefits:



Two categories of costs arise from the restrictions contained in the Legal Profession Act.  Firstly, restrictions on admission could affect the ratio of the supply of practitioners to the demand for practitioners.  Variations in this ratio could have an effect on the price of legal services.  The restrictions in the Act could lead to:-



higher fees charged for reserved areas of legal work

high incomes for legal practitioners

reduced consumption of legal services

reduction of innovation and adaptability to meet the needs of consumers of legal services.



The second category of cost is compliance costs.  These are the costs of maintaining a practising certificate (including the professional indemnity insurance premium).  These costs could impact on competition if they are sufficient to dissuade participation in the market for legal services or are substantial and passed onto consumers as an element of the price charged for legal services.



Three submissions commented on costs.  



It is noted that the profession is subject to the Trade Practices Act.



One submission stated that compliance costs will work against practitioners unless requirements are in place to impose similar compliance on non-lawyers providing services in competition.  It was noted that the fact that practitioners are required to have qualifications and insurance and the like would give them an edge in the market.  



The Review Body does not consider that there are any particular costs as non-practitioners entering the market would be required to have some compliance costs; for example, conveyancers would have to have insurance etc.  This is not a barrier as all participants pay, and it is not discriminatory as it applies to everyone in the market. 



Costs to the participants will be passed on to the public.  If entry to a profession is too restrictive then costs will increase to the public.  This is not the case with the legal profession as the entry requirements clearly are not prohibitive and there is plenty of choice for the consumer.  As pointed out previously, many legal services are provided by non-lawyers.



The current scheme ensures that there is a minimum standard that must be met before a lawyer can provide legal services to the public.  As a result, the public is protected from the harm that might flow from incorrect advice particularly in the area of litigation.



It must also must be remembered that harm from incorrect advice or poor quality advice, not only ensues to the client, but also can cause harm to third parties who may be unaware of the advice.



Whether harm ensues very much depends on the choice originally made by the consumer as to the lawyer he or she wishes to engage.  Consumers do not have adequate information to enable them to select competent lawyers.  The legislative scheme provides protection for them so that whomever they choose, that person has a minimum level of education, training and experience.



The system also ensures that persons who are dishonest or incompetent are “weeded out”.  Disciplinary proceedings will be taken against offending lawyers which can result in them being disbarred.



The legislation also ensures consumers are compensated for financial losses in respect of trust money and that lawyers have adequate insurance to protect clients.



Another benefit is that there are competent professionals and ethical people who assist the courts in performing tasks which facilitate the administration of justice.  These persons are officers of the court and amenable to its jurisdiction.  It is in the public interest that there be effective administration of justice.



In the absence of a legislative licensing scheme as that contained in the Act, then it is highly likely that the courts would introduce their own system to recognise and supervise practitioners by some other means.



Conclusion:



The Review Body concludes that the benefits of the current system outweigh the costs.



As will be seen later, the costs of practising certificates and insurance cover are minor when considered in the total cost of providing legal services.



Furthermore, the entry requirements, whilst high, have not affected the supply of practitioners.  The vast majority of firms are comprised of one or two practitioners.  There is ample consumer choice.



In considering this issue, the Review Body also considered the fact that many legal services are provided by non-lawyers and that lawyers are competing with them in the provision of those services.  Consequently there is competition and wide consumer choice in relation to legal services.



The clear benefits of the system are enhanced professional standards, reduced risk of public harm and facilitation of the justice system.  Without regulation of the legal profession there is a real risk of public harm in that clients would be at risk of substantial financial loss as a result of incorrect or poor advice.  In addition, there would be a general loss to the community in that the justice system will be less efficient, fair and equitable.



2.4	Alternatives:



The Review Body, having decided that the regulation of the legal profession is required in the interests of the public, must now consider alternatives.



The current system can be described as co-regulation in which many things are regulated by Government in legislation, whilst other matters are left up to the profession itself.



An alternative therefore is one of self-regulation which exists for the accountancy profession.  Under this proposal it would be a matter for a body such as the Law Society to set standards for membership.  This would cover such matters as educational qualifications, practical legal training, insurance, ethics, trust accounting and disciplinary proceedings.



Any person would be able to provide legal services to the public.  However, members of the public would, hopefully, know that they could expect a certain standard of professional competence from members of the Law Society, for example, and who would be subject to strict ethical rules, discipline and insurance requirements etc.



Any person or body would be able to provide legal services irrespective of their educational qualifications and without having to meet any other requirements.



This would open up the provision of legal services.  At the present time the legislation can limit the supply of competitive legal service providers relevant to the demand for legal services which can lead to higher fees.  The more providers of legal services there are, will lead to a positive effect on the price of legal services.



The current legislation provides that legal practitioners must have certain educational qualifications and training.  This applies to them all no matter what type of legal services are provided.  Legal services can vary from very complex to simple and yet the providers of those services must meet the same standards as to qualifications and training.



Under this proposal, less complex legal services can be provided by persons who do not have the high qualifications required of legal practitioners.



However there are a number of costs associated with this proposal.



Firstly, the provisions for admission to court, whereby lawyers become officers of the court, will not exist.  As has been stated previously, one of the overriding duties of lawyers over and above the duty they owe to their clients, is to the court.  The purpose of this duty, which is recognised at common law, is to facilitate the administration of justice.  The Supreme Court supervise lawyers to ensure that they comply with their duty to the court so that they do the right thing in relation to their dealings with their clients and other lawyers and the court.  Without this legislative requirement for admission to court, it may detrimentally affect the justice system.



However, given the importance of this duty it is extremely likely that the courts will develop their own means for providing for an admission scheme for legal practitioners who wish to practise in the courts so that the courts are able to exercise jurisdiction over their conduct.



If the courts were to do this, then it may well be that they set the standards much higher than already exist in the current legislation such that it would result in fewer lawyers able to offer litigation services thereby lessening competition.  It would also result in the courts expending time, money and resources on other means of recognising lawyers when those resources would be best spent on the justice system itself.  There is, therefore, a benefit to the community if the Government, by legislation, states what it believes are the minimum standards for entry to the profession, rather than allowing the courts to set these.



Secondly, a body, such as the Law Society, would be able to determine who gains membership of that organisation so that those members are able to use membership as a marketing advantage over those lawyers and non-lawyers who are unable to meet the standards for entry of membership set by the Society.  The Society itself could set the standards so high that it would be restrictive to a member.  Persons who are unable to meet these standards would be forced out of the Society.  They could still provide legal services, but it may lead to anti-competitive conduct.



Thirdly, this system will cause market information problems for consumers.  Consumers may be unaware of the competency of persons providing legal services.  Consumers may lack the knowledge to assess either the quality of the service being provided or to assess the knowledge and expertise of the service provider.  This asymmetry of information will expose consumers to risks of opportunistic behaviour by inappropriately trained/experienced or unscrupulous practitioners.  The simple choice by consumers of a legal service provider can have significant financial consequences, not only for the consumer, but also to third parties.  The normal requirements one would expect from legal practitioners, such as insurance and trust account rules, may not apply, which would be to the detriment of the consumer.



There is also the possibility that, because there is not a statutory licensing scheme in the State, lawyers who practise in Tasmania will be unable to practise interstate because they would be unable to avail themselves of the major changes in relation to a national profession with the development of the national practising certificate regime.



Conclusion:



The Review Body concludes that the costs of the alternative outweigh the benefits.  Whilst it would open up the provision of legal services to any person, this would be to the detriment of consumers, the public in general and the justice system which would become less efficient, fair and equitable.



The Review Body believes that legislation is required to regulate the legal profession in the public interest.  It believes that it is preferable to deal with particular restrictive requirements of the Act, rather than the Act as a whole.



The preliminary conclusion is that the benefits of regulation outweigh the costs.  



The preliminary conclusion is that regulation is necessary for the profession.  



Do you agree or disagree with these conclusions? Please state your reasons.





�

�Chapter 3  practice protection





Practice protection restricts entry into a profession. It relates to the qualifications and experience required to enter a profession and professional standards and requirements of persons entering or seeking reinstatement in, the profession.  Practice protection may also involve reserving an area of activity exclusively to a defined trade or occupation and reserving a title exclusively to a group of recognised people.  Where these requirements are legislative requirements of admission to a profession, as in the Legal Profession Act, these requirements are legislated restrictions on competition.  

3.1	Admission and Readmission:



The admission and enrolment requirements in Part 5 of the Act are examples of practice protection.  Under Part 5 the Supreme Court may admit as a legal practitioner a person who:

has attained certain educational and practical requirements; 

is of good fame and character and is a fit and proper person;

is not ineligible as defined in section 33; and

has advertised his or her intention to apply for admission.



An applicant for admission is required to have a degree of Bachelor of Laws from the University of Tasmania or some other university or institution approved by the Board of Legal Education (BLE).  The BLE has approved all other universities in Australia.  An applicant must have passed certain subjects in the degree as determined by the BLE, which has determined that there are 11 core knowledge areas (the “Priestley 11”)  that must be passed by applicants.  In addition, the applicant must have completed, to the satisfaction of the BLE, an approved course of practical instruction (PLT).



The BLE is established under Part 4 of the Act and consists of the Attorney-General (Chair), one judge nominated by the judges, one person nominated by the Faculty of Law in the University of Tasmania and who is a member of the academic staff of the Faculty, one person nominated by the Council of the University and who is a legal practitioner and two persons nominated by the Law Society and who are legal practitioners.  



It has the following functions as set out in section 20: 

(a) to conduct such examinations as it considers necessary;

(b) to determine the subjects which candidates for admission under Part 5 must pass;

(c) to approve courses of practical instruction on the duties of a legal practitioner.



The BLE issues its certificate to certify that a person has completed the required practical training to enable admission.



The BLE consults with and is advised by the University Law School in relation to academic prerequisites for admission.  The BLE also receives advice from the Chief Justices Consultative Committee on Legal Education (the Priestley Committee) which is a national committee which give advice on minimum educational competencies both for University degrees and for legal training programs after graduation.



The costs of meeting the requirements for admission are the qualifications as required by the BLE, that is, a degree, as set by a University, and the 6 month Professional Legal Training program.  There are no fees for the latter course, which is subject to the Higher Education Contribution scheme.  It should be noted that the requirements have reduced considerably recently with the 12 months apprenticeship requirement being removed.  



It is noted that the legal profession does not determine admission requirements for the profession.   The BLE and the Law School provide that service at no financial cost.



The law degree component provides the academic standard and the Professional Legal Training program provides the competencies and practical experience.  The latter requirement is seem as a minor restriction and no different to other professions’ practical requirements.



It should be pointed out, that these requirements only relate to those persons who have never been admitted to practise.  Persons who have been admitted elsewhere in Australia, are admitted under mutual recognition principles in accordance with the Commonwealth Mutual Recognition Act.  Jurisdictions have now adopted the national practising certificate regime which now means that there is a national legal profession.  There is therefore a need to ensure that there is consistency in relation to admission requirements, educational qualifications and practising certificate requirements.



3.2	Costs and benefits:



There are two requirements that must be met before a legal practitioner can practise.  The first is a requirement to be admitted as a legal practitioner and the second is the issuing of a practising certificate to practise as either an employee in a firm or as a principal of a firm after having completed a certain period of employment.  What we are considering here is the first requirement. 



There are essentially two aspects to admission, namely, educational/academic qualifications and a course of practical legal training.  This is in addition to being a fit and proper person for admission.



The academic qualifications prescribed in the Act might constitute a barrier to entry to the market for the provision of legal services, not only because of the skill required to attain the qualifications, but also because the number of people who can do so is limited by the number of places available in prescribed university courses.  This, of course, depends on Government funding.  Historically this may have been more significant with limited numbers of places in universities.  However, there are far more opportunities for individuals to study law through the greater availability of places in universities.



The costs and benefits of admission are virtually identical to those discussed earlier in relation to whether or not there ought to be legislative regulation of the legal profession.  The admission requirements are fundamental to the system which provides minimum standards of qualifications and training for legal practitioners.  This initial admission requirement can bestow a benefit on the community because it provides consumers with some assurance as to the standards of integrity and competence held by providers of legal services.  As has been stated previously, consumers will be unaware of the competence of particular lawyers and this will assist consumers in ensuring that no matter who they choose to provide a legal service, that person will have certain standards of competency, qualifications, education and ethics.



This can lead to reduced transaction costs for consumers when they are deciding whom to choose to provide a legal service.



The other aspect of the admission requirements is that persons who are not of good fame and character and are not a fit and proper person are excluded from providing legal services as a legal practitioner.  As has been previously pointed out, one of the objects of the legislation is to protect public harm.  Lawyers hold large sums of money in trust and there may be a risk to consumers if persons who are of bad character, for example have a criminal record, are admitted to practise and hold trust monies.



The admission requirements can also bestow a benefit on the community by excluding from the legal services markets inappropriate providers.  This depends very much on the qualifications and practical experience required prior to being admitted.  These are matters which fall totally within the responsibility of the Board of Legal Education.  It is the Board which determines which subjects an applicant for admission must complete as part of their law degree.  In addition, the Board approves courses of practical instruction on the duties of a legal practitioner.  It is the Board which has approved the current PLT course which applicants for admission must pass before applying for admission.  Therefore, whether or not inappropriate providers are excluded from the legal services market depends very much on the standards set by the Board of Legal Education.



The academic requirements set by the Board could be a barrier to entry if it set the standards too high.  In this respect it is noted that the Board consults with and takes advice from the University Law School in relation to academic prerequisites for admission.  The Board also receives advice from the Chief Justice’s Consultative Committee on Legal Education, which is a national Committee which gives advice on minimum educational competencies, both for university degrees and for legal training programs after graduation.



If there was no requirement for admission to practise before the Supreme Court, then in all probability the courts would introduce their own means of admitting practitioners in order to exercise control over those persons appearing before the courts.  Courts have an inherent jurisdiction to regulate matters before them.  As stated previously, it is possible that the courts, by using this method, could set the admission requirements higher than is currently the case, thereby reducing the numbers of entrants to the market.



It should be pointed out that the power of the courts in relation to this matter would only relate to litigious matters.  Persons who are not conducting a litigious practice would have no requirement to obtain admission and therefore this may impact on this area of the law since there would be no minimum standards applicable to the provider of these legal services when consumers are choosing whom to provide the service.



The academic, character and practical requirements for admission may restrict the number of providers of legal services which can affect higher prices from the fact that there are less choices for consumers.  The number of providers of legal services can be restricted if the qualifications etc. are set too high to meet the objectives of the legislation which is to protect the public from harm and to facilitate the administration of justice.



Conclusion:



The Review has concluded that the benefits of the admission requirements outweigh the costs.  In considering this issue the Review Body was very mindful of the fact that many legal services are already provided by non-lawyers and lawyers are already competing with non-lawyers in the legal services market.  Consequently consumers have a wide variety of choice in relation to providers.



The objectives of the legislation are to prevent public harm and facilitate the administration of justice.  These objectives can be met by having a system which provides that persons who provide legal services have a minimum standard of competency, practical experience and ethics.  The fundamental method of ensuring that this is met is the admission requirements of the legislation which provides that persons must meet academic, character and practical experience requirements before being admitted to practise.



Without these admission requirements there is a real risk of public harm in that clients would be at risk of substantial financial loss as a result of incorrect or poor advice and there would be a general loss to the community in that the justice system will be less efficient, fair and equitable.



3.3	Alternatives:



At the present time there are two requirements that lawyers must meet before they are able to practise.  Firstly, there are the admission requirements and secondly, they must have a practising certificate.  Practising certificates are issued to enable persons to practise as an employee or as a principal of a firm.  In respect of an employee, the practising certificate is automatic and there are no further hurdles to meet.



For a practising certificate for a principal of a firm, there is the requirements to meet a certain period of supervised employment as a lawyer and to comply with insurance and trust accounting requirements.



At the present time these certificates are issued by the Law Society.



One alternative may be to do away with requirement for admission.  The ability to practise would depend on the issuing of a practising certificate.  In addition to the current requirements for the issuing of a practising certificate, the additional requirements would be to meet the current educational requirements with practical legal training.  To ensure that a body such as the Law Society did not set the standards for entry into the market, the Board of Legal Education would continue to operate as it does at present.



The effect of this proposal is to retain exactly the same system without the requirement for admission to court.  There would be merit reviews of decisions made by, for example, the Law Society in relation to failure to issue practising certificates.



The benefit of this system is that one of the steps to practising as a lawyer would be removed.  However the actual application for admission to the Bar is a very simple and inexpensive process and this actual step is considered a very minor restriction on the practice of the legal profession.



However, as has been stated previously, if this were to occur, then in all probability, the courts would impose their own admission requirements in order to have some control over those persons who practise before the courts.  It must be remembered that one of the major components of the legal profession is that they are officers of the court and, above all else, owe duties to the courts.



This process would mean that those persons providing non-litigious legal services would not be admitted as practitioners of the court and would not owe the common law duty that currently exists.



The major sanction against serious breaches of conduct by lawyers is to have them disbarred.  This would no longer be an option available for those lawyers who were not admitted to the court.



The Review Body concludes that the abolition of the requirement to be admitted in all the circumstances would achieve no additional benefit to the community and consumers of legal services.





The preliminary conclusion is that the system of admission and enrolment of legal practitioners is considered to be a minor restriction on competition and permissible in the public interest



The preliminary conclusion is that educational requirements are appropriate and the  PLT course is a minor restriction.  



Do you agree or disagree with these conclusions? Please state your reasons.





3.4	Reservation of work:



Statutory prohibitions on the conduct of legal work by non-lawyers can impose public costs by restricting competition between service providers and from competent non-lawyers.  This can raise the price of legal services and reduce the choice of service providers available to consumers. 



To practise the law, a person must be both a legal practitioner and hold a practising certificate.  Section 53 states that a legal practitioner must not, without approval of the Council, practice as a legal practitioner unless the person is the holder of a practising certificate.  Section 54(1) of the Act is designed to reserve to legal practitioners the right to practise the profession of the law.  It provides that a person who is not admitted as a legal practitioner must not practise the profession of the law.



Section 54(1) states that a person who is not admitted as a legal practitioner must not - 

(a) practise as a legal practitioner; or

(b) claim or profess to be entitled to practise as a legal practitioner; or

(c) permit another person to claim or profess that the person is entitled to practise as a legal practitioner; or

(d) in any court, before any justice or on behalf of another person, take out any writ or process or commence, carry on, solicit, defend or appear in any action or other proceeding in that person's name or in the name of any other person; or

(e) make a charge or demand, whether as fee for counsel or for legal costs, expenses or commissions payable to a solicitor; or

(f) for fee or reward, prepare or assist in preparing any deed or will or any instrument in writing purporting to create or convey any estate or interest in real or personal property or otherwise practise the business of a conveyancer.



However, section 54(2) says that the provisions of subsection (1) do not prevent a person from:

(a) exercising a limited right of audience as an articled clerk; or

(b) addressing the Magistrates Court (Civil Division); or

(c) conducting a case or examining and cross-examining witnesses under section 38 of the Justices Act 1959; or

(d) appearing or defending in person; or

(e) publishing or selling information or material describing the procedures relating to the conveyance or transfer of property that does not involve the preparation of an instrument purporting to convey or transfer property.



In addition is it an offence for a person who is not a barrister to practise as a barrister.



The overall effect of these provisions is to allow persons other than legal practitioners to provide a wide range of legal services.  The provisions do, however, leave a grey area by virtue of the prohibition on the “practice of the profession of the law” by unqualified persons.   Taxation practitioners and accountants regularly provide legal advice which could be caught by this expression.  



The Trade Practices Commission has considered the issue of reservation of work to particular professions or occupational groups and noted that many other professions, such as accountants, do not have the benefit of either the reservation of title or categories or work, and suggested that different categories of legal work should be independently reviewed to assess whether a monopoly was in the public interest.�  



The Law Council of Australia has devised a detailed Policy Statement  with Explanatory Memorandum and suggested legislative provisions, proposing a requirement for selective legal training for non-lawyers wishing to sell legal services, an issue which was also canvassed in the New South Wales review of the Legal Profession Act 1987.



The two main areas of reservation of work are court work, subject to the exceptions listed above, and conveyancing.  Under Tasmanian law, the business of transferring interests in land for reward is reserved exclusively for lawyers.  Section 54 provides that a person who is not admitted as a legal practitioner must not "for fee or reward, prepare or assist in preparing any deed or will or an instrument in writing purporting to create or convey any estate or interest in real or personal property or otherwise practise the business of a conveyancer".  The penalty for doing so is a maximum fine of $20,000 or imprisonment for a maximum term of two years, or both.  



There is no prohibition on citizens undertaking their own conveyancing.  'Do-it-yourself' conveyancing kits may be published and sold in Tasmania, provided they do not involve the preparation of an instrument purporting to convey or transfer property.



In late 1998 the Department issued a Discussion Paper “Conveyancing in Tasmania” and called for submissions.  A decision on the Paper was deferred pending the outcome of this review.  Submissions previously made on the Paper were considered as part of this Review.



The main areas of restriction relate to:

conveyancing, 

wills, 

giving legal advice, and 

court appearances for a fee.



Five submissions commented on this issue, with four supporting the removal of the restriction in relation to conveyancing.  The fifth submission questioned the value of a duplicate licensing scheme for conveyancers and said that existing competition for conveyancing amongst the legal profession would make the alternative unattractive to conveyancers.



3.5	Conveyancing:



Arguments in Favour of Retaining a Prohibition on Non-Solicitor Conveyancing



The parties to a conveyancing transaction must be protected against dishonesty, ignorance and incompetence.  Lawyers bring a high level of professional skill, training and experience to the conduct of such transactions.  They are subject to stringent controls and must adhere to the highest ethical standards which have been formulated in the interests of clients.



Many conveyancing transactions are complex.  Professional expertise is required in settling the terms of the contract and in dealing with such complex areas of law as those relating to easements, covenants and unregistered interests.  Every transaction is capable of throwing up complex questions requiring the exercise of professional judgment.



Conveyancing often is associated with other legal matters such as the sale of a business, a family trust, administration of an estate, family law settlement or liability for capital gains tax.  Such matters require the involvement of a lawyer to advise people and protect their rights.



�symbol 183 \f "Symbol" \s 10 \h�	Any relaxation of current restrictions would effectively create a new class of conveyancers who would have to meet prescribed educational standards and be subject to safeguards, such as trust account audits and contributions to a fidelity fund in order to protect the public.  These requirements, which currently must be met by solicitors, would ensure that no significant savings would be achieved by opening up conveyancing to a wider range of people.



�symbol 183 \f "Symbol" \s 10 \h�	Abolition or relaxation of the monopoly would deprive solicitors, especially in suburban and country areas, of a major part of their work.  The result might be a reduction in the number of lawyers, and thus in the availability of legal services in some areas.



�symbol 183 \f "Symbol" \s 10 \h�	Since the relaxation of fee advertising and the abolition of fee scales, there is anecdotal evidence that the costs of conveyancing in Tasmania have reduced significantly.  The abolition of solicitors' conveyancing monopoly, therefore, will not result in any greater consumer advantage other than has already been achieved by removal of advertising restrictions and scale fees.



Arguments in Favour of Removing the Prohibition on Non-Solicitor Conveyancing



�symbol 183 \f "Symbol" \s 10 \h�	The cost of legal services in conveyancing transactions is artificially high because lawyers enjoy an effective monopoly.  Abolition of the monopoly on conveyancing would serve the public interest by establishing a genuinely competitive market which would reduce costs substantially to the consumer without any diminution in the quality of service.



�symbol 183 \f "Symbol" \s 10 \h�	Most conveyancing transactions (especially those relating to residential properties) are essentially routine since the Torrens system of title registration is intended to produce a cheap and reliable system of conveyancing.  New technological developments will simplify the process further.  Many of the conveyancing transactions performed by solicitors are in fact delegated to unqualified and largely unsupervised staff. 



�symbol 183 \f "Symbol" \s 10 \h�	Long experience in South Australia, and more recent experience in Western Australia and New South Wales, demonstrate that domestic conveyancing can be undertaken satisfactorily by specially trained persons other than lawyers.  It also shows that such people can be relied upon not to undertake those types of conveyancing (such as commercial conveyancing) which do need the special skills of a lawyer.



�symbol 183 \f "Symbol" \s 10 \h�	If some non-lawyers are to be included within the monopoly, they could be required to provide the same protections against dishonesty and incompetence, such as compulsory insurance and a fidelity fund, as presently applied to lawyers.  This has been achieved in South Australia, New South Wales and Western Australia while maintaining fees at a low level.  The law can impose the same standards of care on non-lawyers performing conveyancing as apply to lawyers performing similar tasks.



�symbol 183 \f "Symbol" \s 10 \h�	Relaxation of the monopoly would not lead to a sudden and substantial loss of business by the legal profession.  The ranks of other persons entitled to undertake conveyancing would take years to develop and they would be competing with persons who are long established in the public mind as the providers of conveyancing services.



Conclusion:



The Review Body acknowledges that there are conveyancing transactions which are extremely complex and demanding which would require the services of a lawyer.  However, the vast majority of conveyancing is routine and can be easily completed by non-lawyers.



The Review Body notes that all lawyers providing conveyancing services in Tasmania must have a law degree, practical legal training of 6 months, admission to the Bar followed by supervised employment requirements before being provided with a practising certificate.



The Review Body believes it is totally unnecessary for someone providing conveyancing services to have such a high level of academic achievement.  For someone providing conveyancing services, the vast majority of subjects during a law degree, together with a practical legal training course, are totally unnecessary for someone providing conveyancing services only.



The Review Body believes that these conveyancing services can easily be carried out by someone who has far less academic qualifications and training than lawyers.



It is the view of the Review Body that the costs of the current restriction on conveyancing services outweigh the benefits.



The body notes that given the very competitive state of the conveyancing market at present it is unlikely that deregulation will reduce prices to any great degree.  However, the issue is whether or not the current restriction can be justified in the interests of the public.  It is considered that the current conveyancing monopoly does not meet the objectives of the legislation which is to prevent public harm.



Whilst the Review Body agrees that conveyancing should not be reserved solely for legal practitioner, there will need to a regulatory process in place for conveyancers to ensure the appropriate standards of honesty, competency, insurance and trust accounting.  Attached to this paper is a proposal for conveyancing reform (Appendix 4).

3.6	Wills:

Anyone may draw up their own will, and it is commonplace for Trustee companies to prepare wills for clients.



Costs and benefits:



The current law provides that only lawyers can charge for the preparation of wills.  The fact remains that this service is provided by the Public Trustee and the private trustee industry in significant numbers.  Consequently lawyers do not have a monopoly on the preparation of wills.



What they do have is a monopoly on charging for the preparation of wills.  The Legal Profession Amendment Act 2001, which was recently passed by Parliament, will enable trustee companies and the Public Trustee to charge for the preparation of wills.  With this change to the law, the Review Body is of the view that no further changes are required.

3.7	Restrictions in relation to legal advice and court appearances:



It should be noted that there is already a reduction in the reservation of work in relation to court appearances in that some tribunals and courts either do not allow representation by practitioners or allow representation by a person other than a legal practitioner.  The only real restriction on court appearances is therefore in the Supreme Court and Magistrates Court.



In relation to general legal advice, as has been previously noted, there are many alternative providers of legal services and legal advice than alternatives to lawyers.  Consequently any consideration of the reservation of legal work to lawyers needs to bear this in mind.

3.8	Costs and benefits:



Statutory prohibitions on the conduct of legal work by non-lawyers can impose public costs by restricting competition between service providers from competent non-lawyers.  This can raise the price of legal services and reduce the choice of service providers available to consumers.



Practice protection could therefore lead to:-



higher fees charged for reserved areas of legal work

higher incomes for certified practitioners

reduced consumption of legal services

reduction of innovation and adaptability to meet the needs of consumers of legal services.



On the other hand the reservation of legal work to certified practitioners could reduce the risk of harm to the public by excluding incompetent service providers from the market.  Public benefits could arise from this exclusion particularly where a consumer’s choice of service provider could have significant consequences, for not only the consumer directly, but also for third parties who are not privy to this choice.



There could also be particular benefit from the restriction if it aids consumers who lack the knowledge to assess either the quality of the service being provided or to assess the knowledge and expertise of the service provider.  The asymmetry between the information known by legal service providers and that which is known by their clients could expose consumers of legal services to risks of opportunistic behaviour by inappropriately trained/experienced or unscrupulous legal service providers.



The reservation of legal work to certified practitioners could provide public benefit by obviating the need for clients to incur unnecessary risk and excessive market search and transaction costs to obtain legal services from appropriately qualified and experienced suppliers.



There are a number of legal services such as simple incorporations, conveyancing and wills.  Many of which are used by less informed personal consumers which can be relatively routine and do not involve market information problems for consumers to the same extent as others which may involve complex, technical legal issues such as legal advice and the conduct of litigation.



As has been seen previously simple matters such as incorporation and wills can already be provided by persons other than practitioners and the Review Body has recommended that conveyancing services ought to be able to be provided by non-lawyers.



The impact of practice protection prohibition differs between different categories of legal work which are diverse in character and complexity and might not require uniformly high level of legal education and experience on the part of their providers to be performed competently.



In other words the risks to the public associated with the delivery of legal services by non-lawyers could be greater for some categories of work than what it is for other categories covered by the practice protection.  For example, if someone provides complex legal advice which is incorrect or provides a negligent service in relation to the provision of conduct of litigation to the cost to the consumer in financial terms can be enormous.



The level of public benefit provided by the practice protection provisions may differ between “contentious business” that is, litigation related work and “non-contentious business” that is, work not related to litigation.  That difference in the impact for the prohibitions might occur for instance, if, in the absence of prohibitions, the courts and other authorities both State and Federal would be required in the interests of justice to impose (under the inherent jurisdiction for instance) an administer a similar prohibition on litigation related work being undertaken by unqualified persons.



As has been pointed out previously it is more than likely that the courts will do this.  One of the objectives of the legislation is to facilitate the administration of justice.  If untrained and incompetent persons were able to appear before the courts to conduct litigation, this would obviously impact on the efficiency, fairness and equity within the court system.



As a consequence the courts would, no doubt, introduce their own scheme to regulate those who can appear before them.



It is in the public interest that there be competent professionals and ethical people who assist the courts in performing tasks which facilitate the administration of justice.  These persons are officers of the court and are amenable to their jurisdiction.



Conclusion:



In considering this issue the Review Body has taken into account the fact that many legal services are provided by non-lawyers and that lawyers are competing with them in the provision of those services.  Consequently there is already competition and wide consumer choice in relation to legal services.  The Review Body takes note, therefore, that the areas of legal work which are reserved for lawyers are much less limited than is thought to be the case.



Given this and the recommendations earlier in relation to opening up certain areas of legal work to non-lawyers, the Review Body is of the view that the current reservations on legal work can be justified in the public interest and that the benefits outweigh the costs.



Legal work can be extremely complex and technical and it is imperative that it be provided by persons who are competent and ethical.  Without this, there is a strong possibility that there will be significant financial losses to consumers from negligent, incorrect and poor advice and services.



Furthermore, it is not in the community interest that unqualified non-lawyers be able to provide litigation services as this will simply not facilitate the administration of justice which is one of the objectives of the legislation.

3.9	Alternatives:



The alternative to retaining the reservation of legal work in general is to identify those areas of legal services which are not complex and which can be done by non-lawyers.



Firstly in this respect Chapter 2.1  of the paper already identifies a variety of legal services that are provided by non-lawyers.  That variety should be retained.



The areas of legal work which can be dealt with by non-lawyers are services relating to “non-contentious business” which can be considered as routine and not require the services of lawyers.



This report has already identified two areas where the reservation of legal work ought to be relaxed, namely the preparation of wills and the provision of conveyancing services.



The reasons for the opening up of these services to non-lawyers have already been discussed.



The preliminary conclusion is that the conveyancing market should be reformed and the reservation of work restriction relating to conveyancing be removed.  �

However, it is also recommended that conveyancers be regulated.  Until that occurs, the current restriction should be retained. 



The preliminary conclusion is that the remaining reserved matters should be retained. 



Do you agree or disagree with these conclusions? Please state your reasons.



�

Chapter 4  The Law Society and practising certificates



The model which has been adopted by the Legal Profession Act is that of co-regulation.  The role of the Law Society as regulator of the profession has largely been preserved by the Act.  The Act provides a legislative mandate to the role of the professional body in matters such as rule making and the administration of the disciplinary system on one hand and scrutiny of the exercise of their powers on the other.  The Law Society has both a representative and regulatory role.  However, the Act sets standards to be applied and provides for external scrutiny of its actions.



A fundamental issue is how the co-regulatory model affects the market.  Self regulation by a professional body which also acts as a representative association may lead to anti-competitive practices and limit the remedies of consumers and other market participants who are adversely affected.  On the other hand, an overly prescriptive statutory regime may inhibit the ability of lawyers to compete with each other and other professionals.

4.1	Law Society and Council:



The Law Society of Tasmania was established under the Law Society Act 1962 and is continued under the Legal Profession Act.  



The Society has the following functions: 

(a) the regulation, promotion and representation of the legal profession;

(b) the promotion of law reform;

(c) any other functions which promote the objects of the Society.



Membership of the Society is available to individual legal practitioners who hold a practising certificate and barristers.  The Society may also admit associate members.



The Society is managed by the Council of the Society.  The Council has the sole management of the Society, its income and property for the purposes and benefit of the Society.  The Council may make by-laws in respect of the management of the Society.  The Law Society By-laws 1994 cover matters such as: 

the objects of the Society; 

membership and meetings of the Society; 

membership and meetings of the Council, the executive committee and regional committees of the Council; and 

the financial accounting and auditing requirements of the Society.



The Council may also make Rules of Practice.  The Rules of Practice 1994 cover a range of matters pertaining to the practice of  law and the conduct of practitioners and their businesses.  These include:

the professional practice, conduct and discipline of barristers and legal practitioners;

accounting rules;

the solicitors’ guarantee fund;

money for mortgage investment;

indemnity cover;

remuneration of practitioners; and 

barristers.

4.2	Practising Certificate Requirements:



Section 51 states that a person who is admitted as a legal practitioner may apply to the Society for a practising certificate.  The Society must issue the certificate subject to  conditions, including the requirement to comply with indemnity rules in relation to professional indemnity insurance.  Under section 53 of the Act a person cannot, without the approval of the Council, practise the profession of law unless he or she holds a practising certificate.  



The fee for the 2000 calendar year for a principal’s practising certificate is $1,617.00 and $1,359.75 for an employee. The cost of the  professional indemnity insurance for the 2000 calendar year is $3,600 for a principal practitioner and $3,200 for an employee.



The fees and premiums payable may constitute a restriction on competition if they dissuade entry into the profession, or are substantial and are passed on to consumers.  A newly admitted practitioner must pay a total of $4,559.75 if he or she wishes to practise law.



Persons who are employed as legal practitioners or in a legal capacity in local government, or  a State or Commonwealth authority are exempt from the requirement to apply for a certificate and pay the fee as they are taken to hold a practising certificate for the purposes of the employment.

4.3	Restrictions on practising: 



The Law Society may issue a practising certificate subject to any conditions it considers appropriate.  There is an appeal to the Supreme Court against conditions imposed.



Section 52 restricts the issue of certificates so as to provide that newly admitted practitioners cannot practise as sole practitioners or in partnerships with others until they have completed at least 12 months continuous employment as an employed practitioner following the first issue of a practising certificate.  In effect, they are issued with a restricted practising certificate.



The costs of this restriction are minimal provided that newly admitted practitioners are able to obtain 12 months law related employment.  Newly admitted practitioners who cannot obtain law related employment are precluded from practising the profession of the law.  This may have the effect of restricting the number of legal practitioners causing the cost of legal services to rise.  This would be a cost to the community.  



There may however be a benefit to the public in limitations being placed on the way newly admitted practitioners may practise where their skills or expertise are insufficient to qualify them for the unrestricted right to practise.



Despite section 52, the Law Society has a policy to require two years post admission employment by legal practitioners before a person can practise as a sole practitioner or in partnership with another.  This policy is administered by placing conditions in accordance with  section 51(3) on the issue of practising certificates to newly admitted practitioners restricting their ability to be self employed for two years.  



This policy would appear to go beyond the requirement in section 52 and it gives rise to a question of the appropriateness of the Law Society in issuing practising certificates at all.  It could be argued that it is inappropriate for the Law Society to be the gatekeeper to, and determine entry and conditions of entry for, the profession, when it is also the profession’s representative body.  There could be a perception of a conflict of interest.



The situation as to issuing practising certificates varies interstate.  In New South Wales the Bar Association issues practising certificates for barristers, and the Law Society issues them for persons admitted as both a barrister and solicitor.  Each are governed by different rules and a practitioner cannot hold certificates issued by  both.  The respective Law Society issues certificates in the Australian Capital Territory, and South Australia.  In Queensland, the Queensland Law Society issues a practising certificate for solicitors, however barristers are not required to have a practising certificate.



In Victoria, under the Legal Practice Act 1996 practicing certificates can be issued by either a Recognised Professional Association (RPA) accredited by the Legal Practice Board or the Board itself.  Despite this fairly innovative provision, there have been no additional RPAs accredited and the Law Institute and the Bar Council, as RPAs, continue to issue certificates.



In Western Australia practicing certificates are issued by the Legal Profession Board under section 6 of the Legal Practitioners Act 1893.  The Board is a statutory authority which regulates the profession.  To obtain a practising certificate, a person must provide a certificate from the Law Society as to insurance and a certificate from an accountant as to trust account requirements.  The Law Society has no regulatory authority in Western Australia.



Three submissions commented on this issue.  One submission suggested the creation of a self funding representative Board of Legal Practice as an alternative to the Law Society in its regulatory capacity.  The proposed Board would comprise a minority of practicing lawyers, and would set guidelines and standards and enforce professional conduct by the suspension and cancellation of practicing certificates for non-performance.



The Law Society supported the continuation of its certification functions and suggested that it should be extended to include the power to refuse to issue a certificate, where necessary, with the appropriate right of appeal against such refusal.



The post admission requirement of supervised law related employment was supported by  two submissions.  The Law Society supported the two year restriction and another said it would be for at least 12 months (or a lesser period if appropriate additional instruction is obtained).  It was not considered to be a restriction on competition but a safeguard for the public. “Until a person has practised for some time s/he will not be properly familiar with non-theoretical aspects of legal practice.”



The third submission said that to “restrict the right to practise via a post graduate supervision process seems counter-productive to the aim of freeing up the market.  Therefore it would be more logical to impose a number of practice knowledge link units, to each graduate who wishes to proceed to apply for a certificate to practise.”



The Review Body considered three issues: 

who should issue the practising certificates;

what conditions, if any should be imposed; and

the length of any supervised employment condition.



A preliminary conclusion is that the Law Society should retain the certification function.  This would tie in with other provisions such as the insurance requirements which will be discussed later in this Report.  The reasons for this recommendation are as follows:



There is no viable alternative body which could issue certificates.  It is not a function that the Courts would wish to resume and the BLE is not the appropriate body, given its role in determining the requirements for admission.

The continuation of the Law Society function in relation to certification fits in with self regulation and co-regulation.

Certification is necessary for the public interest as it provides assurance to the public that the practitioner, in addition to holding a degree in law, also has completed other practical requirements and also is not the subject of any outstanding disciplinary matters.

The certification is contingent on the applicant holding the necessary public indemnity insurance (which is currently arranged through the Law Society).

The Law Society, in addition to its power to issue a certificate, can suspend a certificate if disciplinary matters so require.

4.4	Costs and benefits:



The benefits that flow from the issue of a practising certificate are that it ensures that a practitioner who wishes to operate as a principal of a firm, either in partnership with someone else or alone, meets certain other practical requirements such as trust accounting rules and holds public indemnity insurance.  It can also ensure that there are no outstanding disciplinary matters against particular practitioners.  This meets one of the objectives of the legislation which is to prevent public harm.



The other benefit is that it ensures that persons who have been newly admitted, must meet additional requirements to be employed for a certain period prior to going out and practising on their own account.  It is in the public interest that a person must undergo a period of supervised employment because of the complexity of the law.  It may not be in the public interest to allow persons, who have obtained a law degree and completed only 6 months of practical legal training, to be able to go out and provide legal services to the community on their own account.  Such a period is common in other professions such as the medical profession and the accountancy profession.  The restriction on competition is offset by the benefit to the consumers of legal services in being assured that the practitioner has a minimum standard of expertise and a minimum level of practical experience.



The issue is what that period ought to be and who ought to set it.  As previously stated, the Law Society has imposed a condition that requires persons to undertake two years of supervised employment.  Of course, any requirement such as this can be a restriction on the market.  It does not stop these persons being employed as solicitors, but it prevents them from operating their own firms in competition with other lawyers particularly if it is difficult to obtain employment for the required period.



The other benefit of retaining a practising certificate regime is that it enables the Law Society to take disciplinary action against lawyers, eg suspension of a practising certificate rather than the more onerous one of seeking to have a person disbarred before the Supreme Court.



A further benefit of a practising certificate is the ability to impose conditions upon it.  



The costs of the current system are the costs of a practising certificate.  For employees, of course, the cost is met by the firm so the costs of the practising certificate regime, which have been referred to previously, are met by the firm.



The cost of the disciplinary proceedings is met by the Law Society and the level of the practising certificate fee is set at an amount to provide cost recovery for the disciplinary processes.  This covers not only the disciplinary processes, but also the other regulatory functions imposed by the Act on the Law Society in relation to monitoring/regulating issues such as trust account and audit requirements.



Given the overall cost of legal services, it is not considered that this cost is a barrier to entry to the market.



Conclusion:



The Review Body concludes that the benefits of the practising certificate regime outweighs the cost.  The Review Body is of the view that the certification scheme is necessary in the public interest as it provides assurances to the public that the practitioner, in addition to holding the prescribed educational qualifications, has also completed other practical requirements and is not subject to any outstanding disciplinary matters.  In addition, the certification ensures that the person holds the necessary public indemnity insurance and can comply with trust account rules.



The Review Body concludes that it is in the public interest that there ought to be an initial period of supervised employment before a practising certificate is issued enabling a person to practise in his or her own right.  The restriction on competition will be offset by the benefit to consumers of legal services in being assured that the practitioner has a minimum standard of expertise and a minimum level of practical experience.  With the recent removal of the requirement to undertake 12 months apprenticeship period, the restriction is considered to be minor.



As previously stated, the Law Society has placed a condition of supervised employment for two years.



The current time period following the completion of a law degree is 30 months, that is, 6 months practical legal training plus two years of supervised employment as a further condition on the practising certificate.



The Review Body considers that 12 months is the appropriate period.  This would reduce the period to 18 months, being 6 months practical legal training course plus 12 months of supervised employment.



The preliminary conclusion is that the benefits of the practising certificate scheme outweigh the costs. 



The preliminary conclusion is that the Law Society should retain the certification function. 



The preliminary conclusion is that the requirement for supervised employment continue, but that it be limited to 12 months.  



Do you agree or disagree with these conclusions? Please state your reasons.



4.5	Mandatory Continuing Legal Education:



Although MCLE is not a component of the Legal Profession Act 1993, nevertheless, the Terms of Reference of the Review require the Review Body to examine whether or not such a scheme should be introduced into Tasmania.



In 1999 the Law Society put a proposal to the Attorney-General to introduce a scheme of mandatory continuing legal education (MCLE) for practitioners.    The aims of a MCLE scheme are threefold: 

to enhance the professional competence of practitioners; 

to enhance the standing of the profession in the Tasmanian community; and 

to reduce the isolation of practitioners by encouraging them to meet regularly and communicate outside the normal day to day practice interactions.



Introduction of the scheme would require an amendment to the Act to make the issuing of a practising certificate conditional on the completion of continuing legal education courses throughout the year.   As part of NCP principles, the only way such a scheme could be justified is if it can be shown that it is in the public interest that such a requirement be imposed.



New South Wales is the only state in Australia that requires solicitors to undertake MCLE each year as a condition for the renewal of a practising certificate.  



The Australian Law Reform Commission in its Discussion Paper on the “Review of the Federal Civil Justice System” noted that common criticisms of MCLE programs are that they:

focus on delivery and attendance as a means of upgrading or maintaining credentials without assessment of whether CLE delivers actual learning outcomes;

are often poorly designed and do not reflect principles of adult learning;

encourage or allow lawyers to abdicate their personal responsibility to maintain currency of knowledge and skills resulting in reduced professionalism and commitment to life-long learning;

impose a “laggard” model across the entire professional group assuming that educational structures designed to capture those who are disinclined to upgrade their skills are appropriate for all members of the group; and

do not articulate supportable educational objectives and therefore make it impossible to determine the effectiveness of the programs.



The Commission noted that there has been no study which provides clear evidence that CLE programs improve the competence of lawyers.  A proposal would need to both demonstrate why it is necessary in the public interest for the introduction of the MCLE program and also address the above criticisms. 



A concern is that simple attendance at a program would be sufficient for compliance under the scheme without any assessment as to whether or not the learning outcomes have been achieved.  The question of whether the introduction of the scheme would actually improve the competence of practitioners in Tasmania needs to be answered.



Two submissions commented on the need for MCLE and both supported it.  The Law Society provided a comprehensive proposal for the introduction of a compulsory MCLE program.  

4.6	Costs and benefits:



Continuing legal education is vitally important if there is to be an improvement in the competency and standards of the legal profession thereby reducing the chances of public harm flowing from poor or incorrect legal advice.  Legal practitioners move between areas of specialty, for example, the recent shift to family law, without any additional training.



The statute law and common law is ever changing and becoming more complex.  Practitioners need to be kept up-to-date with changes in the law so that they can provide correct legal advice to consumers.



Continuing education is a hallmark of other professional groups, such as the accountancy profession.



There is no doubt that a properly constructed MLCE course can improve the competency and standards of lawyers to meet the objective of protecting the public from harm.



The costs associated with such a scheme are that lawyers will be forced to attend such a scheme, failing which they will not be issued with a practising certificate.  This has the potential to reduce the number of providers in the legal services market.



However, it is noted that the Law Society proposed scheme will be an annual cost of $200 per practitioner for a minimum of 15 hours attendance per year.  The time requirement for practitioners of a MCLE scheme is not onerous.



The question that must be asked is whether the MCLE program will improve the competency and standards of those attending and therefore produce the desired outcomes.  If mere attendance at such a program is sufficient to obtain the required points to enable the issuing of a practising certificate, then there would be little point in introducing such a scheme.  There needs to be some type of assessment that attendees have achieved the desired learning outcomes.



Conclusion:



The Review Body concludes that continuing legal education is of paramount importance in the legal profession.  The benefits of such a scheme clearly outweigh the costs which are minimal and not onerous.  A properly structured MCLE scheme would provide significant benefits to the public in producing and increasing the competency and standards of the legal profession to meet the ever-changing and more complex laws which are being enacted by Parliaments.



The Review Body concludes that improved standards and competencies of lawyers are likely to lead to a reduction in the level of professional indemnity claims.



The Review Body believes that for a MCLE program to be successful there must be adequate assessment processes built into the program to ensure that the program delivers the desired learning outcomes.  In addition, the Review Body proposes that the content of such a program be approved by the Board of Legal Education.

4.7	Alternatives:



The alternative to a MCLE scheme is a voluntary one.  The benefits of making it voluntary are that the small cost of the fee and the time in attending such a program will not need to be met by lawyers if they do not wish to attend.  It will be purely voluntary.



The problem with such schemes is that the very people who need to attend such programs to improve their competencies are the ones less likely to attend.  Consequently, although such a program would have benefits for those who attend, it is unlikely to have any effect on improving the competencies and standards of the legal profession in general.  There will still be providers of legal services who will not be up-to-date with all the complex changes in the law and thus will be unable to provide correct and appropriate legal advice.  Once again, this will be to the detriment of consumers who will simply have no way of knowing the relative competencies of the various providers of legal services that are available in the market.



The Review Body is therefore of the view that in the interests of the public a MCLE scheme is far preferable to a voluntary one.



The preliminary conclusion is that there is a need for a mandatory continuing legal education program.



Such a program would need to have an assessment component.  Mere attendance would not be sufficient to satisfy the requirements of the program.



The preliminary conclusion is that the content and assessment processes of the MCLE program be approved by the Board of Legal Education and administered by the Law Society.   



Do you agree or disagree with these conclusions? Please state your reasons.





�

Chapter 5  Business Structures





The Act does not allow a legal practitioner to enter into an agreement or arrangement with an unqualified person to share in the profits arising from the practice of the law (except as permitted by the Act or as authorised by the Law Society).  The only such arrangement authorised by the Act is the practice of the law by a company.  The sole object of the company must be to practise the profession of the law.  All the directors of the company must be legal practitioners, unless there are only 2 directors, when the other can be a person approved by the Council.  Approved persons may also hold shares in the company and participate in the distribution of profits.  Only legal practitioners who are directors or employees can exercise voting rights at a meeting of the members of the company.  Any civil liability incurred by a company that is a legal practitioner is enforceable jointly and severally against the company and the persons who are directors holding voting rights of the company at the time the liability was incurred.�



Thus the options for non-employee legal practitioners are to practise:



as a sole practitioner;

in partnership with other practitioners; or

as a director or co-director of a company the sole object of which is to practise the profession of the law.

5.1	Costs and benefits:



The regulation of business structures may impose costs on clients and the community by reducing competitive pressures and denying legal practitioners access to alternative organisational structures which may reduce costs and provide a more efficient service to clients.



The inability of legal practitioners to form multi-disciplinary partnerships or companies with non-legal practitioners may restrict the ability of the profession to adapt to changing markets.  This may act to reduce competitive pressures in markets in which legal practitioners could operate in conjunction with other professionals in providing client services.  For example, the removal of limitations on the business arrangements of legal practices would enable legal practitioners to form multi-disciplinary practices with other professionals (such as accountants, management consultants and trustee companies) to provide a range of services to clients.  This may benefit consumers who require a range of specialist services as they would be able to purchase all services from a single provider.  The concentration of services within a single organisation may result in scale economies, which may reduce the cost of providing those services to clients. 



The restrictions on non-legal practitioner equity holders or owners may raise a barrier to entry for new firms, or limit expansion by existing firms, by limiting the source of potential funds available to them.  



In addition, the restrictions on profit sharing limits buyers of a practice to lawyers entering the market or expanding their practice and may inhibit innovation in technology, business practice or more appropriate business structures.  



The underlying concern reflected in these restrictions is that the lawyer’s adherence to legal professional obligations may be compromised in such structures. In undertaking legal work, a lawyer must obey certain over-riding ethical and professional obligations even where this is to his or her commercial detriment. For example, a lawyer must decline to act where there is an actual or potential conflict of interest, and must refuse to give advice for a known or suspected illegal purpose, notwithstanding any associated loss of opportunity to earn fees. Such obligations may not necessarily apply to non-lawyer owners or partners.



Thus, if by reason of business association, non-lawyers are placed in a position to exert influence over lawyers to maximise commercial return, this could compromise ethics or professional conduct. Examples might include pressure to over-service, to provide a lower quality service, to breach professional confidence, to make inappropriate use of confidential information, or to act in conflict of interest, in the commercial interests of the business. 



Conclusion:



The Review Body concludes that the costs of the restrictions in relation to business structures contained in the Act outweigh the benefits and, as a consequence, the Act needs to be amended to enable lawyers to adopt whatever business structures they deem appropriate.  This is on the understanding that the person providing the legal services, namely the lawyer, whether in a multi-disciplinary practice or in a company, remains responsible to uphold ethical and professional responsibilities.  In other words, that lawyer will be subject to the regulation of the Legal Profession Act in the same way as any other lawyer.

5.2	Multi-disciplinary practices (MDPs):



Because the formation of multi-disciplinary partnerships or companies, in which legal practitioners practise as partners or co-directors with other professionals, could enhance the ability of the profession to adopt to changing markets, there has been discussion of this option in recent times in other jurisdictions.  The New South Wales NCP Review of the Legal Profession Act 1987 recommended that solicitors be allowed to incorporate under Corporations Law.  The proposed reforms in NSW would make it easier for solicitors to compete with other service providers by offering clients a multi-disciplinary service.   For example, a small legal practice might also offer accounting and estate planning services.  



The Trade Practices Commission considered that the interests protected by the prohibition on profit sharing with unqualified persons could adequately be dealt with by enforcement of ethical and professional conduct rules relating to multi-disciplinary partnerships.



The Law Council of Australia has adopted a policy statement on multi-disciplinary practices, taking the view that such practices should be permitted, provided that lawyers remain responsible to uphold their ethical and professional responsibilities.  



Four submissions commented on the issue of changing the business structures.  All supported a change, although the Law Society pointed out that the current limitations have little or no impact upon competition and in fact , incorporation has not been widely taken up by the profession (with only 3 such practicing certificates issued).



The main proviso is that practitioners and their clients would still be subject to the normal requirements such as insurance, legal professional privilege and ethical standards.



The Review Body considered the situation in NSW and the recommendations in the NSW NCP Review of the Legal Profession Act 1987 Report November 1998.  It recommends that practitioners should be permitted to become members of MDPs.  Solicitors practising within MDPs should practise on a level playing field with other solicitors and clients should receive at least the same protection.  Provision should be made to ensure that the ethical and professional duties of practitioner members of MDPs and corporations cannot be disturbed by the requirements of other members of the partnership or corporation.



Disclosure should be made to clients of a MDP as to whether the services are provided by a practitioner or a non-practitioner member.



Practitioner members should be permitted to obtain professional indemnity insurance in common with other members of the MDP, provided the minimum terms of the insurance comply with the requirements for other practitioners (at present through the Law Society).

5.3	Incorporation:



The Review Body is of the preliminary view that legal practitioners should be permitted to form incorporated practices under the Corporations Law.  The objects and membership of such practices should not be restricted but clear provision should be made to ensure that practitioners’ professional and ethical obligations are maintained and insurance cover is at least as favourable to clients as in the case of other practitioners.



The NSW Parliament has recently passed an Act amending the Legal Profession Act 1987  to enable solicitors to incorporate their legal practices.  The principle features of the Act are set out below.  



The Legal Profession Amendment (Incorporated Legal Practices) Act 2000 provides: 



(a) An incorporated legal practice may be a company incorporated under the Corporations Law, an industrial organisation incorporated under Commonwealth or State law or any other body of a kind prescribed by the regulations.



(b) Any such company, organisation or body may carry on any other business (other than a managed investment scheme).



(c) At least one director of an incorporated legal practice must be a solicitor with an unrestricted practising certificate (a solicitor director). The solicitor director or directors are to be generally responsible for the management of the legal services provided in New South Wales by the incorporated legal practice.



(d) Professional disciplinary proceedings may be taken against a solicitor director in connection with a failure to carry out that management responsibility and in connection with other failures to report and deal with misconduct by employed solicitors or other directors of the incorporated legal practice.



(e) The Law Society Council is given powers to assist in supervising incorporated legal practices, including the power to bring proceedings before the Supreme Court for an order prohibiting a person from being a director or officer of a corporation that is an incorporated legal practice, investigative powers with respect to all the affairs of a corporation, the right to be a party to proceedings involving the external administration of a corporation and the power to disclose relevant information to ASIC.



(f) The Law Society Council and the Legal Services Commissioner are given power to conduct reviews into the compliance of an incorporated legal practice with relevant requirements relating to the provision of legal services.



(g) Solicitors who provide legal services as officers or employees of an incorporated legal practice are to retain the professional obligations of a solicitor (including with respect to duties to the court, conflicts of interest, duties of disclosure to clients and ethical rules) and will not lose the professional privileges of a solicitor (including with respect to legal professional privilege).



(h) Incorporated legal practices will be required to contribute to the Solicitors' Mutual Indemnity Fund and payments to meet the professional liability of an incorporated legal practice and its employed solicitors will be authorised from that Fund.



(i) Incorporated legal practices will be required to contribute to the Solicitors' Fidelity Fund and payments to reimburse clients for a failure to account by the practice or a dishonest default by the practice will be authorised from that Fund. In addition, provision is made to ensure that the vicarious liability of an incorporated legal practice in connection with failures to account and dishonest defaults by its employees is no less extensive than it would be if the solicitors engaged in the practice were carrying on business in partnership.



(j) In the exercise of any jurisdiction under the external administration provisions of the Corporations Law in connection with an incorporated legal practice, the court will be empowered to have regard to the interests of the clients of the practice even if they conflict with the interests of the creditors or shareholders of the practice. 



(k) The provisions relating to incorporated legal practices will prevail over any inconsistent requirement of the Corporations Law.

 

It is suggested that such provisions could be applied in Tasmania.



The Review Body is of the view that there is no objection to the form of practice, rather the qualification of the employees is the issue.  It is noted that there are differing views among the States as to the form of incorporation.  It is recommended that any legislation adopted in Tasmania should be uniform with other States.



The preliminary conclusion is that practitioners should be able to enter multi-disciplinary partnerships; subject to the maintenance of ethical and professional duties and having adequate professional indemnity insurance.  



The preliminary conclusion is that practitioners should be able to be part of incorporated legal practices in terms similar to the NSW Legal Profession Amendment (Incorporated Legal Practices) Act 2000.  It is recommended that the legislation be uniform with other States. 



Do you agree or disagree with these conclusions? Please state your reasons.



�

�Chapter 6  Conduct Restrictions



6.1	Written disclosure statement:



The Legal Profession Amendment Act 2001 provides for written disclosure statements about proceedings to be given to clients.  An outline of the scheme is set out below.



The Act includes a requirements for lawyers to disclose information to their clients.  This disclosure will be in two stages.  Firstly, information will be provided at the first interview, and secondly, information will be provided after the lawyer has been engaged by a client.



Before being retained by a client to provide legal services a legal practitioner must give a prospective client a statement setting out:



1.	Details of the method of costing the legal services, billing intervals and arrangements.

2.	The client’s right to negotiate a costs agreement with the legal practitioner.

3.	The client’s right to receive a bill of costs from the practitioner or firm.

4.	The right to request an itemised bill within 30 days after receipt of a lump sum bill.



The above statement must be given except in urgent cases or where it is otherwise impracticable, in which case it can be given orally before the practitioner is retained and confirmed in writing as soon as practicable afterwards.



As soon as practicable after being retained by a client to provide legal services, a legal practitioner must give the client a concise written statement setting out:-



1.	The name of the legal practitioner who will  primarily perform the work.

2.	An estimate of the total legal costs if reasonably practicable.

3.	If it is not reasonably practicable to estimate the total legal costs, a range of estimates of the total legal costs and an explanation of the major variables that will affect the calculation of those costs.

4.	If the legal services involve or are likely to involve litigation, an estimate of -

(a)	the range of costs that may be recovered if the client is successful in that litigation;  and

(b)	the range of costs the client may be ordered to pay if they are unsuccessful.

5.	The client’s right to progress reports.

6.	The avenues that are open to the client in the event of a dispute or complaint in relation to legal costs or the provision of legal services.

7.	The name and address of the body to whom complaints can be made.



There will be provisions covering the situation where another legal practitioner is engaged by the law firm to provide the services.  In this case, the law firm must obtain information from that other legal practitioner in relation to his or her costs.



The statement will be required to be expressed in clear plain language.



The legal practitioner will be required to notify the client of any substantial change to anything included in the statement as soon as practicable after the legal practitioner becomes aware of that change.



There will be a number of exemptions to the requirement to provide this information, for example, there will be no requirement to give such a disclosure statement if the total legal costs including disbursements are not likely to exceed $750.



The Act will also be amended to impose a requirement on a legal practitioner to give to a client, upon request, written reports of the progress of the matter in relation to which the practitioner or firm is retained.

6.2	Costs and benefits:



Increased information to consumers of legal services will improve their capacity to make informed choices about the fee arrangements they enter and the legal costs they incur.  Clients who are more aware about legal costs and the means of calculating them will feel less mystified and intimidated by their dealings with lawyers.  They should be better equipped to make realistic choices about whether to pursue a matter and which lawyer to engage.



One of the major aims in providing more information to consumers of legal services is disclosure of information by lawyers.



There is considerable support within the wider community, including the legal profession itself, for requirements that lawyers disclose to clients information about fees and related matters at the earliest opportunity.  The early provision of information about costs and alternatives to legal proceedings has several important advantages.  The client:

is in a much better position to make decisions about engaging a lawyer, pursuing litigation or seeking alternative courses of action;

is better able to negotiate appropriate arrangements or to obtain quotations on fees from other lawyers;

is more likely to have anxiety alleviated because he or she is in a better position to understand the legal process and the costs of invoking the law;  and

is better placed to assess the changes actually levied by the lawyer and to determine whether those charges are in accordance with the arrangements made at the outset.



The restriction imposed by this requirement is considered to be minor.  In any event, there is a clear public benefit to the consumer which outweighs any restriction upon the practitioner.  



As one submission commented:



“The provision of a disclosure statement in fact enhances competition as it focuses the intending provision of legal services to the actual delivery. It is not restrictive of competition in any way and is a normal part of business for other professionals including engineers, accountants and financial planners.”



There are no real costs, other than the set out of the brief provided by the client in such a way as to tag the costs to it. It enhances competitive conduct and will provide for better standards of advice, as lawyers will need to think about what they are actually doing before doing it on behalf of the client.



This process is not all that regulatory rather a simple requirement to advise formally what the process and likely costs are to be prior to the public making an informed consumer decision. If the costs are too high then the customer will vote with their feet to another lawyer who wants the work.”



The preliminary conclusion is that the requirement that practitioners provide disclosure statements is a minor restriction which is outweighed by the clear public benefit to the consumer.  



Do you agree or disagree with this conclusion? Please state your reasons.





6.3	Legal Fees:



Price competition stimulates efficiency by providing incentives for suppliers to cut costs, increase productivity and adopt innovations in management and service delivery.  Competitively determined prices also ensure that consumption decisions reflect the relative production cost of the available goods and services and that a range of price and quality combinations are available to the consumers in the market place.



In Tasmania the enactment of the current Act removed the non-litigious fee scales by repealing the Solicitors Remuneration Act 1883.



There are three types of scale fees set by statute:

the Rules of the Supreme Court set out scale fees for civil matters in the Supreme Court; 

the Probate Rules apply to events leading up to the making of a grant of Probate; and 

the Magistrates Court (Civil Division) Rules 1998 set out the scale fees for the Civil Division of the Magistrates Court.



There are no scale fees for criminal matters, workers compensation cases or other non-litigious matters.  It would appear that, in the absence of any other benchmark, most legal practitioners adopt the Supreme Court Civil scale as a reference for remuneration for other work performed for clients.



Costs Agreements



Section 129 of the Act provides that a legal practitioner may enter into a written agreement with his or her client  that the legal practitioner is to be remunerated otherwise than in accordance with any rules made by the Council.   However, on the taxation of an itemised bill of costs a taxing officer or an arbitrator may set aside or amend an agreement where it appears that the agreement is unfair and unreasonable in the circumstances.   A taxation of costs may be done by the Registrar of the Supreme Court on  application under section 135.  The Rules of Practice do not set any scale of fees, but Rule 85 provides principles for the taxation officer to follow in assessing what is a reasonable fee.   An issue in assessing costs in Tasmania in non-litigious matters is that there is no reference point for assessing fees.  If costs are disputed in a taxation, a practitioner may have to produce evidence of similar charges by other practitioners to justify costs charged.



The South Australian Legal Practitioners Act Issues Paper 1999 commented that the retention of scales of fees was considered still to be relevant in the following instances:



where a party is ordered to pay the costs of an opposing party, ie party/party costs, the successful party is only entitled to the amount which the court considers to be reasonable as against the other party.  



where there is no written agreement, a client who disputes his or her legal fees may apply to the Supreme Court for the taxation of the bill.�

Fee scales also provide clients who are poorly informed about the prices of various legal services with a guide as to the appropriate fees for the services in the costs schedules.



The Trade Practices Commission recommended that fee scales should be replaced with the introduction of statutory information disclosure requirements, together with periodic surveys showing the range of fees being charged for various services in different locations to provide more relevant information on legal fees to clients and taxation officers.



Scale of costs were largely abolished in NSW in 1993 and more recently in Victoria.�  The NSW Attorney-General’s Department National Competition Review of the Legal Profession Act 1987 found that the removal of costs scales has enhanced competition in certain areas of practice where the services are discrete and predictable, such as conveyancing, but it is not clear that competition has affected prices in other areas such as litigation.  The review also found that there was insufficient evidence to conclude that costs disclosures has led to the development of a more competitive market for legal services and that in many categories of matters consumers have insufficient information to shop around for solicitors.  The review recommended that comparative price information should be gathered and published on a regular basis.  The review also considered that consideration should be given to the application of scale fees to matters where costs are passed on to third parties.



There are several threshold issues to be addressed if comparative fee information is to be collected and published.  They include the identification of the agency responsible for collecting information; whether the information should simply consist of the fees charged by practitioners or whether the material would be independently scrutinised to ensure that the fees were reasonable; and how a ‘reasonable fee’ could be calculated.



Comparative fee information could become little more than a scale fee if it were universally used by practitioners to set fees, and could have an anti-competitive effect.  The publication of comparative tables of fees might not overcome difficulties faced by consumers seeking high quality services, who may have limited knowledge of the nature of the legal services they require and cannot make qualitative comparisons.  Further, information about charge out rates is treated by many firms as a commercial secret.



In May 1998 the Commonwealth Attorney-General released the report of the Review of Scale and Legal Professional Fees in Federal Jurisdictions (the “Williams Review”).  The Williams Review formulated two principles which would form the basis for the design of new costs scales:



the magnitude of any costs awarded should be determined (as far as practicable) before litigation;

the magnitude of the award should make allowance for the weight of the matters at issue.�



The proposed scale for Federal Court proceedings consists of a matrix which awards lump sum costs at five different stages of the litigation.  As well, the weight of the matter at issue is given a classification of between one and five.  The lump sum amounts which are awarded are based on statistical survey data collected from Australian legal firms.  The response rate for this survey was 10%.  The new scale contemplates that a Federal Court judge would make a decision about the weight of the matter at issue on an initial directions hearing, and once the action is classified in a particular category the court should be reluctant to change the classification.

6.4	Contingency Fees:



The 1994 Access to Justice Report looked at contingency fee arrangements�.  Contingency fee arrangements provide for a legal practitioner to act on a “no-win no-fee” basis.  Where a person has a claim that, if upheld, would result in a monetary award, contingency fee arrangements allow the person to retain a lawyer knowing that, if unsuccessful, he or she will not need to pay the lawyer’s fees and that, if successful, the fees can be paid out of the amount recovered. The subject matter of the litigation provides the source of the lawyer’s remuneration. 



A contingency fee arrangement does not relieve the plaintiff from the risk of having to pay the costs of the other party, should  the claim be unsuccessful.  Nor does the arrangement necessarily relieve the plaintiff from liability for disbursements (such as court fees), although the terms of the arrangement may provide for the lawyer to bear the disbursements unless the action is successful.



Contingency fee arrangements can take a number of forms:

speculative fees: in the event of a win, the lawyer charges the usual fee only;

uplift fees: in the event of a win, the lawyer charges the usual fee plus an agreed flat amount or percentage uplift on the usual fee; and

percentage fees: in the event of a win, the lawyer charges an amount calculated as a percentage (which may be sliding or fixed) of the amount won.  



In most jurisdictions in Australia (including Tasmania) lawyers are permitted to charge clients on speculative basis, but not on a fee uplift or percentage basis.



The principal advantage claimed for contingency fees is that they increase access to justice for plaintiffs who have an arguable case, but who would be deterred by the prospect of paying their own lawyer’s fees in the event that the litigation fails.



The Report made a number of recommendations including recommending the introduction of contingency uplift fees by  States and the Commonwealth (but not for criminal or family law matters).  The Report recommended that there be safeguards attached to contingency fee uplifts:

the governing rules should prevent a practitioner from entering into a contingency uplift fee arrangement unless he or she forms a judgement, after some investigation as is reasonable at the time, that the client’s claim has some prospects of success but the risk of failure and of the client having to meet his or her own costs is sufficiently significant as to warrant the percentage uplift proposed to be agreed;

the arrangements should be in writing;

the arrangements include a statement in writing by the lawyer briefly stating the lawyer’s reasons for considering the uplift factor to be appropriate and disclosing the lawyer’s usual fees in a matter of the same kind;

the arrangements should  specify the outcome that will constitute “success” for the purpose of attracting the contingency fee;

the arrangement should provide for a cooling off period of 5 business days;

the client should be advised of various rights of review.



It was also recommended that the rules governing contingency fees should specify a maximum uplift factor of 100% of the usual fees of the practitioner.



In NSW the Legal Profession Act allows for the making of a conditional costs agreement, which is an agreement under which the costs of a matter are only payable if the matter is successful.  Section 187 provides for the payment of a premium under conditional costs agreements, of up to 25% of the costs.  Such agreements do not apply to criminal matters and costs cannot be recovered as a proportion of the amount recovered in a proceeding.�



The situation is similar in Victoria, with provision for conditional costs agreements and uplift fees up to 25% of the costs.  Such agreements do not apply to criminal law or family law matters.  There is a requirement that a legal practitioner or firm must not enter into a conditional costs agreement unless the practitioner or a partner of the firm has a reasonable belief that a successful outcome of the matter is reasonably likely.  In South Australia, an agreement may provide for the payment of a contingency fee to be calculated on a basis set out in the agreement on fulfilment of a condition stated in the agreement. �  



As the Issues Paper pointed out, non-litigious fee scales were removed with the enactment of the Act under review.  There are three types of civil fee scales set by other regulations; ie the Rules of the Supreme Court, Probate Rules and the Magistrates Court (Civil Division) Rules.  All these fees relate to civil matters.  These scale fees were introduced to prevent overcharging, although with a section 129 costs agreements, a practitioner and client can agree on the remuneration rate.  



The Review Body considers that the fee scales are a minor restriction for the following reasons:

They mainly apply to party to party costs in civil cases.

Not many cases proceed to court and these scales do not apply to all cases.

The public is protected in so far there is certainty as to costs in these cases, as there is no guarantee that if removed, the fees would reduce.

Other costs are covered by costs agreements between the practitioner and client.

It is standard practice in State and Federal Courts that courts apply scale party to party costs.

On this basis, and given their limited application the Review Body does not agree that fee scales should be abolished.  

 

The Review Body considered the various contingency fees options.  In Tasmania there is no barrier to practitioners agreeing to a “no win no fee” arrangement.   The percentage contingency fees on their own are not considered to be advisable as they could promote unnecessary litigation.  However contingency uplift fees, to a maximum of 20%, along the terms as recommended in the Access to Justice Report are thought to be acceptable.



The preliminary conclusion is that the civil fee scales are a minor restriction and should be retained. 



The preliminary conclusion is that percentage contingency fees should not be allowed, however continuance uplift fees, to a  maximum of 20% should be allowed.  



Do you agree or disagree with these conclusions? Please state your reasons.





6.5	Restriction on advertising of services:



The Act gives the Council of the Law Society the power to make Rules of Practice for regulating the advertising of services and fees.  There is a proviso that any rules which may prohibit advertising do not apply to community legal services and practitioners and firms advertising fees for services.



The Rules of Practice 1994 relaxed the previous restrictions on advertising and the Rules allow advertising by a practitioner in connection with his or her practice as long as the advertising is not false, misleading or deceptive and does not make or imply a comparison with another practitioner.  It also prohibits advertising which is vulgar, sensational or of a nature that might bring the practitioner, the profession or the legal system into disrepute.



The very fact that the Act provides that the Council may make rules is a restriction.  Given that the Fair Trading Act 1990 covers misleading and deceptive conduct, it could be questioned why there needs to be any provision for restricting advertising when it is adequately covered by the Fair Trading Act.  Other professions do not have such duplication.

6.6	Costs and benefits:



Even though the restrictions in relation to advertising contained in the Rules of Practice are minimal, the question that has to be asked is whether or not, given the fact that advertising is covered under the Fair Trading Act (which prohibits false, misleading or deceptive conduct) there is a need to have any rules about advertising to prevent perceived potential for harm to consumers.



Any restrictions on advertising have the potential of restricting the ability of providers of legal services to give information to potential customers about the service being offered and the qualifications or experience of the providers etc.  Restrictions on advertising can only be justified if it is necessary in the public interest, that is that certain forms of advertising or advertising in general, can lead to public harm.



Conclusions:



The Review Body concludes that the restrictions on advertising are not aimed at preventing the perceived potential for public harm. The public interest is better served by having no restrictions on advertising by legal practitioners.



The Review Body concludes that there is no need to have any rules in relation to advertising since advertising is already covered by the Fair Trading Act which prohibits false, misleading or deceptive conduct.



One of the major reasons for regulating the profession which has been enunciated in this paper is information asymmetry, that is, consumers do not have enough information to be able to make appropriate choices in relation to the person’s whom they choose to provide them with legal services.  It seems anomalous therefore to have any restrictions on advertising which would possibly prevent consumers being given information which may assist them in making their choice.



The preliminary conclusion is that the current advertising rules be removed.



Do you agree or disagree with this conclusion? Please state your reasons.





6.7	Provisions relating to the protection of money:



Operation of trust accounts 



As in most industries where money is held in trust, the trust accounts of firms and legal practitioner corporations are heavily regulated.  The objective of trust accounting provisions is generally to ensure that there is a clear audit trail and to reduce the possibility of misappropriation of funds.



Where money is received for or on behalf of a client, the practitioner is required to maintain a trust account with an authorised deposit-taking institution in Tasmania, and keep records in a manner prescribed by the Rules of Practice. 



The trust accounting provisions are fairly standard.  The Rules set out detailed requirements in relation to the maintenance of the trust accounts ranging from the form of receipts and cheques to the auditing requirements.   The Council appoints trust account inspectors who carry out inspections, at least once every year, of each legal practitioner. 



A common method in licensing systems for reducing the financial risk of dishonesty is to control the business operations of licensees by imposing trust account requirements where large amounts of money are being handled on behalf of third parties. Trust money is defined as money received by an agent when acting as an agent, to which they are not wholly entitled in law or equity. 



A competition issue which arises from the trust accounting requirements is the additional costs imposed on business in complying with the legislation.  Complying with record keeping requirements may increase the administrative burden, and hence the costs of the practitioner. 



These may represent a moderate restriction on competition.  Many of the requirements may be practices which a prudent business person would adopt in any case.  Even if they represented a more serious restriction on competition, it is arguable that they are justified by the additional protection they offer consumers.  Practitioners may hold large amounts of money on trust, and there may be potential for significant consumer detriment if such conditions were not imposed.   Interest accrued on the trust money is paid to the Society, which pays the money to the Solicitors’ Trust.



A firm or legal practitioner is required to pay out of its trust financial institution accounts an amount into a trust deposit account as designated by the Solicitor’s Trust.  The amount is calculated at 66% of the lowest balance in the firm’s trust account added to the amount actually held in the trust deposit account on the final day of each quarter.  The Trust may invest the funds in a trust deposit account and any income arising from the funds invested by it are used for the creation and maintenance of the Guarantee Fund.



Three submissions commented on this issue.   The Law Society commented that the cost is minimal when weighed against the benefit of public accountability.



The Victorian Legal Practice Act Review� comments on the issue of trust account supervision and refers to recent changes in New Zealand where the traditional requirements for the auditing of lawyers’ trust accounts have recently been abolished.   The Review says:



The new system, originally proposed by a firm of private consultants, and operational since 1998, essentially involves a nominated practitioner certifying at monthly and quarterly intervals that trust accounts are being maintained in accordance with the requirements. There is a “systems” audit at periodic intervals which checks that the systems being used are appropriate. The New Zealand Law Society conducts a weighted risk analysis which is used for random inspections. It seems that after a couple of years most practitioners believe that this is a much better system than the previous one and it is certainly much less expensive.



Further on general financial regulation in the profession, there would appear to be scope for introducing more modern approaches to the reporting and monitoring of  solicitors’ accounts and also in relation to their links to the banking sector generally.  One professional we consulted from the accounting area believes that more advice should be required from banks about the establishment and ongoing operation of trust accounts, business and private accounts controlled by solicitors. He thinks that the audit supervision function could be tendered out to major accounting practices, those with “deep pockets” and significant indemnity policies in force, in order to encourage effective monitoring of financial transactions between lawyers and their clients. Auditors of solicitors’ trust accounts should have to comply with a special Audit Standard developed and monitored by a “Big Five” accounting firm and the individual auditors would be required to evidence a current professional indemnity policy with the completed audit.





The Review Body is of the opinion that trust accounting requirements are absolutely necessary for the public interest and good business practice, however it might be useful to explore further alternative arrangements.  One option might be the process such as that in place in New Zealand.  Another might be that the annual audits conducted by the Law Society could be replaced with a requirement that practitioners arrange their own independent audits, with copies being required to be provided to the Law Society at regular intervals.  



The preliminary conclusion is that trust account requirements should be retained in the public interest, however, alternative methods of dealing with audit supervision should be investigated.  



Do you agree or disagree with this conclusion? Please state your reasons.





6.8	The Solicitors’ Trust and Guarantee Fund:



The Solicitors’ Trust



The Solicitors’ Trust, established under the Legal Practitioners Act 1959, is continued under the Act.  It consists of three members appointed by the Governor - two persons nominated by the Council who are members of the Society, and one person nominated by the Attorney-General who is an accountant.  The function of the Trust is to manage the Guarantee Fund.  The Trust is responsible for funds deposited in its trust deposit accounts from practitioners’ trust accounts and interest paid to it by the Society.



The Solicitors’ Guarantee Fund



The Solicitors’ Guarantee Fund, created under the Legal Practitioners Act 1959 is continued under the Act.   The funds of the Guarantee Fund consist of interest accruing from trust accounts and costs awarded to the Society or Trust in respect of an application or appeal made under the Act.  The Trust must apply the funds to pay the Legal Ombudsman and any costs incurred by the Society or Trust in respect of any application or appeal.  If the funds exceed the amount of $3.5 million then the excess may be paid out as follows: 60% for the Legal Aid Commission, 5% for the Law Foundation and 35% for the Law Society or any other purpose as approved by the Minister.  



Default orders and Court fund



The Society or persons who claim to have suffered loss as a result of fiduciary default by a firm or legal practitioner corporation may apply to the Supreme Court for a default order.  If a default order is made, a Court fund is established in the Supreme Court.  The Court can order that money in the practitioner’s trust accounts is to be paid into the Court fund as well as such money from the Guarantee Fund as the Court orders to meet the claims upon it.  The Court fund is used for the payment of compensation for the losses incurred as a result of fiduciary default.  



The above system means that there are two bodies involved in the management of the funds and claims against the Fund: the Trust and the Supreme Court.  Money transferred from the Fund to the Court fund does not accrue interest while the claims are being determined, so that there can be a substantial loss in interest, depending on the size of the amount and the time taken to complete the matter.  In addition the actual process of applying to the Supreme Court is costly.  One option is that the Trust deal with applications for compensation directly, without the need for involvement of the Supreme Court.  There would be direct savings, both in costs of the application and also whilst a matter was being determined, interest would continue to accrue on funds maintained in the Guarantee Fund.



Five submissions commented on the Guarantee Fund.  The Fund operates as a medium of fidelity insurance.  Several submissions pointed out that its maintenance does not represent a cost to the profession of doing business and cannot therefore be said to restrict business.  The Law Society also commented that the question of whether Guarantee Funds should exist at all is currently being considered by the constituent bodies of the Law Council of Australia.  



One submission suggested that it is not needed and should be replaced with an uplift in the professional indemnity insurance coverage of every lawyer, and the Act should be changed to allow for common law claims against practitioners for competence and negligence to proceed rapidly. 



In relation to the distribution of surplus money, one submission stated that the current usage of the excess of the Guarantee Fund is wholly inappropriate.  The availability of the funds for purposes other than compensation for clients creates competing calls for the money which in turn can create difficulties and conflicts as to how the Fund is to be applied.



The Law Society also disputes the assertion that the separate roles of the Trust and the Court in administering claims can result in a loss of interest on funds.  It said:



The existing statutory regime, under which the Trust and the Court have separate roles, has not, in general terms, resulted in the loss of interest on funds which the commentary suggests. It should be noted that:-....

Aside from advance payments from the Court Fund which may be made in cases of hardship to a claimant, the Trust is not normally required to make a payment to the Court Fund until a distribution is ready to be made.



To require the Trust, as suggested, to be the sole arbiter of claims on the Fund would be a source of difficulty where:--

- the amount of the Trust's proper contribution to a Court Fund is an issue;

- the payment of interest on claimants' money is in question;

- the amount of claims exceeds the amount of the Court Fund.



The Guarantee Fund is for the public benefit and cannot be said to be a restriction on competition.  It should be maintained so as to continue the avenue of protection for the public.  The Review Body notes however that in the future, with the increasing impact of electronic commerce, the use of trust accounts, and revenue therefrom may well reduce dramatically the available balances in the Fund.  



The Review Body considers that the payment into the Court Fund is an unnecessary process and claims should be able to be processed directly by the Trust.  If an applicant is not satisfied with the decision of the Trust, then an appeal could be made to the Supreme Court.



The preliminary conclusion is that the Guarantee Fund should be retained.�

The preliminary conclusion is that claims should be able to be processed directly by the Trust. 



    Do you or disagree with these conclusions? Please state your reasons.





6.9	Compulsory Professional Indemnity Insurance:



A practising certificate is issued subject to conditions relating to compliance with indemnity rules made under section 124 of the Act.  A practitioner must have professional indemnity insurance to meet claims of civil liability from clients or third parties which may arise from the practitioner’s negligence or error.  In taking out this insurance, legal practitioners are compelled to contribute to a mutual indemnity fund and participate in a single master policy. That is, they cannot insure individually and cannot exercise a choice of insurer.  Under the legislation, insurance is required to be arranged by the Law Society on behalf of the whole profession, with a single insurer.�   The cost of the  professional indemnity insurance for the 2000 calendar year is $3,600 for a principal practitioner and $3,200 for an employee.



This insurance covers a wide range of potential claims against legal practitioners in respect of the practice of law, for example claims for failure to issue proceedings within legal time limits, claims for damages for loss caused by incorrect advice, and the like.  Not every aspect of a lawyer’s potential liability is covered, for example, claims arising out of a practitioner’s action in the capacity of a mortgage broker may not be covered.

6.10	Costs and benefits:



There are two potentially anti-competitive aspects to these provisions. Firstly, the requirement for compulsory insurance will increase the cost of providing legal services, with a corresponding effect on prices.  It could also discourage market entry.  If practitioners had a choice whether to insure, market forces would operate to determine whether and to what extent insurance was required, with possible price benefits.  As against this, cost of insurance may be considered only a small component in the pricing of legal services.



Secondly, statutory provisions limiting insurance to the Law Society scheme prevent practitioners shopping for the most advantageous insurance arrangements for them, and may involve low-risk practitioners in subsidising the premiums of high-risk practitioners. 



In addition, the scheme may also contribute to inefficiencies through the risk management disincentives provided by the cross-subsidies inherent in the uniform premium rates.  A more efficient premium structure might result if practitioners were free to choose their policies and premiums in the open market, allowing those with lower risks to benefit from lower premiums, and those with higher risks to be penalised by higher premiums and ultimately by the threat of loss of their practising certificates if they become uninsurable.



On the other hand, benefits sometimes argued to flow from an insurance requirement of this kind include efficiencies in claims handling, scope of cover and benefits through collective bargaining.

Three submissions commented on this issue. None took issue with the principle of compulsory insurance, which was acknowledged to confer public benefits substantially greater than any anti-competitive effects. However, there was disagreement over the requirement to insure through the Law Society scheme.



Two of the submissions argued that the restriction should be removed and practitioners should be able to select their insurer.  One submitted that this would enable practitioners whose claims history is favourable to obtain cheaper insurance and pass this on in the form of reduced costs. It was pointed out that the flat premium means that practitioners with good claims histories subsidise those with poor claims histories.  On the other hand, whilst agreeing that practitioners should be able to obtain appropriate cover other than through the Law Society, one commented that premiums may be less competitive if arranged on an individual basis.



One submission agreed that competition is restricted by the requirement as it is a compulsory cost of legal practice, but said it is a minor item of overhead for most practitioners.  Another potential anti competitive aspect is that compulsory insurance is a barrier to entry that may lead to a potential entrant seeing the legal industry as unattractive to enter. Industry analysis, however, does not rely on one factor alone and choice to enter an industry is determined by the result of a complete industry analysis. This factor, alone, would not necessarily lead to a decision not to enter this industry.



It was also pointed out that compulsory insurance restricts competition within the insurance industry although against this it needs to be said that the number of underwriters prepared to offer this insurance is very few indeed.  



The Law Society listed some relevant factors in assessing the degree of restriction:  

Compulsory cover is the first portion of any claim. This varies from State to State. Above that, individual practitioners are free to arrange their own “top up” insurance on the best terms obtainable.

Each claim is subject to the payment of an excess that is linked to the number of practitioners in a firm and not to claims experience.

A compulsory scheme offers non refusal terms and the benefits of run off cover. This provides a level of comfort for both the public and the insured.

A compulsory scheme maximises the advantages of premium negotiation and term setting. Negotiations with underwriters are carried out at no cost to the Insured.  This might not be the case in a de-regulated market.

Risk management issues are identified on a profession wide basis. This has an advantage in future renewal premium setting and in identifying “problem” areas of practice.



Some of these identified benefits available under a master policy system may not be able to be purchased, or may be very expensive, on the open market. One is run-off cover. This refers to cover for a practitioner who has ceased to practise and no longer pays a premium, in respect of claims arising whilst he or she was in practice.  This covers any liability arising out of the former practice and is unlimited in duration.  It may be very expensive to purchase individually.  Another is the inability of the insurer to decline a claim, for example for non-disclosure, a right which is fundamental in most insurance contracts but is waived as a term of the Master Policy.  These provide benefits to the public in the form of certainty of cover. No evidence was presented to the Review Body to indicate any other means by which the consumer protections of run-off cover and inability to decline a claim could be provided. 



Conclusion:



The Review Body considered the argument as to cross-subsidy, ie that if the restriction were removed, consumers would pay less to deal with more skilled lawyers, because the best lawyers would pay the cheapest premiums.  If true, it would clearly enhance competition. The Body noted that claims history is likely to be a significant distinguishing factor which would result in differential premiums if the matter were left to the market.  (To a lesser degree, the types of work undertaken by the practitioner would also be relevant, as some work is more risky than others.)  The type and extent of cover required by firms would be likely to be similar. 



Claims history, however, is not necessarily a reliable indicator of practitioner skill.  There are a number of reasons for this.  One is that claims history includes any notification of an incident which has the potential to give rise to a claim, or any threat or intimation of claim, even though no claim is ever actually brought.  It also includes claims which have been brought, but have been successfully defended, that is, were without merit.  Insurers must take these into account, along with successful claims, because they have the potential to incur costs of defence, which can be substantial. 



Another is that some areas of law are particularly prone to give rise to claims against solicitors, whereas others are less likely to do so.  Claims arising out of personal injury proceedings are much more common than claims arising from matrimonial cases, for example. 



A third is that claims history does not necessarily discriminate between a small number of claims with very large potential, and a much greater number of potentially small claims. Thus, it does not necessarily distinguish the practitioner who makes a single devastating mistake from the one who is incompetent, or habitually careless.



For these reasons it was considered that the market would tend to operate imperfectly in this field. 



The Review Body also noted that the master policy scheme, while it prevents practitioners from having a choice of insurer in any given year, nevertheless permits competition among interested insurers for the business of the profession in the form of the master policy tender. There is an incentive to quote a competitive market rate in order to secure the collective business from year to year.  This is thus different from a monopoly situation.   

6.11	Alternatives:



The Review Body has concluded that the requirement for compulsory professional indemnity insurance is justified in the public benefit.  The question in relation to insurance is whether or not there is an alternative to the current requirement that all lawyers must insure through the Law Society’s scheme.



Whilst it is acknowledged that with the single Law Society scheme there are economies of scale where it insurance is organised on a group basis for practitioners as noted in the costs and benefits analysis, this can lead to cross-subsidisation.



There may be greater efficiency gains to be realised from providing individual practices with the power to organise their own insurance if they so wish.  This would enable individual lawyers to tailor their particular insurance requirements to meet the needs of their particular practice.  For example, a practice which is purely dealing in criminal law may have a need for far less insurance cover than a firm dealing in major commercial litigation or dealing in major commercial contracts.  At the present time the former is subsidising the latter.



Under this proposal the Law Society would still be able to operate a collective scheme, the practices would be able to obtain cover independently through insurers.  This model would give individual firms a choice of insurer while maintaining the maximum degree of protection for consumers.



If this were to occur, then there would need to be minimum standards for policies run off and indemnity so that those individuals can obtain their own insurance, met a minimum standard depending on the practice.



Under a proposal where legal service providers obtain their own insurance it is possible that some lawyers would be unable to obtain it, either because of their claims history, or, the particular risk related to the service provided.  For these people they may apply to become part of the Law Society’s insurance pool.

6.12	Costs and benefits:



The benefits of this system are that individual lawyers will be able to obtain the particular type and level of insurance that best tailors their needs.  There will also be benefit to individual lawyers in that there will no longer be any cross-subsidisation of lawyers who would need to pay a higher premium if they obtained their own insurance.  Any reduction in a premium for firms could flow on to lower prices for legal services.



Under this proposal the objectives of the legislation, namely to prevent public harm will be met whilst at the same time ensuring that lawyers have freedom of choice in selecting their appropriate insurer.



The conclusion of the Review Body is that the current requirement to the insurer only through the Law Society scheme is an intermediate restriction on competition and that the costs outweigh the benefits.  Individual lawyers should be able to make a choice between insuring with the Law Society scheme, or to take out their own insurance, which can be tailored to meet the needs of their particular practice.  This would require minimum standards for policies, run off and indemnity.



The requirement to insure is a minor, or at most, an intermediate restriction on competition. To the extent that it restricts competition, it is justified in that it provides the consumer benefit of certainty of recovery in the case of malpractice losses. There is no other way of providing this benefit.  The preliminary conclusion is that the insurance requirements should be retained.  



The requirement to insure through the Law Society scheme is an intermediate restriction on competition.  Provided the public benefits of the scheme, in the form of guaranteed indemnity and run-off cover, are maintained, the preliminary conclusion is that the costs of the scheme outweigh the public benefit. The preliminary conclusion is that legal practitioners ought to be able to arrange their own insurance in preference to the Law Society scheme.  



    Do you agree or disagree with these conclusions? Please state your reasons.



6.13	Articles of clerkship:

The Issues Paper identified the restriction in relation to articles of clerkship whereby a legal practitioner cannot employ more than two persons under articles.  There have been very few persons taking up articles of clerkship and it is not really an issue.  It is a very minor restriction.  However it should be retained as it would be impracticable for a master to have time to instruct and supervise more than two at a time.  Its removal would not increase competition or assist people in obtaining articles of clerkship.



The preliminary conclusion is that the limitation on the number of clerks to be articled to a practitioner should be retained.  



Do you agree or disagree with this conclusion? Please state your reasons.



6.14	General:

The Law Society commented on a number of sections which are minor restrictions which ensure minimum standards of conduct, qualification or behaviour.  These restrictions have been addressed generally in the other sections of the Regulatory Impact Statement.



No other submissions identified any other restrictions.

�

Chapter 7  Disciplinary Proceedings



The legislation provides a structure of disciplinary proceedings which regulates the conduct of practitioners.  These provisions provide for internal self-regulation of the profession and regulation by the Court, in addition to the regulation which exists generally at law.



Part 8 of the Act sets out the disciplinary processes.  A person may make a complaint to the Society about a legal practitioner.  Any person may apply to either the Disciplinary Tribunal or the Supreme Court to hear and determine a complaint.  A complaint means a complaint about the professional misconduct or unprofessional conduct of the practitioner.  The terms “professional misconduct” and “unprofessional conduct” are defined in the Act.  



The Council



If a person makes a complaint to the Society it is referred to the Council.  The Council must investigate a complaint made against a practitioner.  It may also investigate the conduct of a practitioner on its own motion.  The Council has the powers in relation to how it conducts its investigation and may require attendance at compulsory conferences.  It may conduct a formal hearing with the power, amongst other things, to summons witnesses and take evidence on oath.   The Council may establish investigatory committees to assist in an investigation.  In practice it has established the Investigations Committee and complaints are referred to it for investigation.



If the Council finds a person guilty of unprofessional conduct, it has the power to make orders ranging from an admonishment, or fine through to restrictions on the type of work the practitioner may perform.  A person may appeal against a decision of the Council to either the Disciplinary Tribunal or the Supreme Court.



If, during the course of an investigation, the Council (or its Investigations Committee) is of the opinion that a matter amounts to professional misconduct, it must make an application to either the Tribunal or the Supreme Court to hear and determine the matter.



Disciplinary Tribunal



The Disciplinary Tribunal is established by Part 8 Division 2 of the Act.  It consists of seven practitioners appointed by the judges but may carry out its functions with three or more members.  The Tribunal has the power to hear and determine any matter relating to professional misconduct, but it may also refer a matter to the Supreme Court for determination.  The Tribunal has a range of powers including the power to summons persons, take evidence on oath, and require the production of documents.  The Tribunal may make a range of orders including admonishment, payment of a fine, suspension from practice, payment of compensation and removal from the roll of practitioners.  A party may appeal to the Supreme Court against an order.



Supreme Court



Any person may apply to the Supreme Court to hear and determine a complaint.  The Supreme Court may either hear and determine the matter or refer it back to either the Council or Tribunal for hearing and determination.  The Supreme Court may, in deciding a matter, dismiss the application, or make any of the orders that the Tribunal can make, or may make a default order or any other order it thinks appropriate.



Legal Ombudsman



The Act also establishes the office of Legal Ombudsman whose functions are to monitor written complaints and applications lodged under Part 8, and to investigate any complaints made about the way the Council or Tribunal investigate or hear a matter; or any other matter relating to disciplinary proceedings as the Attorney General directs.  The Legal Ombudsman must be a non-lawyer and not a State public servant.  



The Legal Ombudsman stated in her 1997 Annual Report that she had previously commented that the Law Society lacked client focus as it was interested in the regulation, promotion and representation of the legal profession and did not see itself as a consumer protection body.  She reported that the Society appeared to be giving greater attention to consumer needs a evidenced by the publication of Client Care Guidelines, but in her 1998 Report she commented that the Client Care Guidelines were not being used and she recommended the introduction of Client Care Rules.  The Legal Ombudsman has also recommended that there be an informal complaints handing process and that the Law Society have available to it other options for dealing with quality or work/service complaints.  The recently enacted Legal Profession Amendment Act 2001 provides for an informal complaints handling process.  Proposals in the Bill in relation to quality or work/service complaints did not proceed after the Government accepted amendments passed by the Legislative Council.



In her 1999 Annual Report, the Legal Ombudsman recommended that there be introduced a system that allows negligence claims against legal practitioners in Tasmania to be investigated by a regulatory body with the power to award damages up to a set amount.   However, the major recommendation was that the present complaints handling system be reviewed with the aim of introducing a quicker, more efficient system based on complaints being investigated by a person or persons dedicated to the task.   She believes that the present system is far too slow and lacking in rigour and does not properly protect the public from the actions of practitioners, albeit only a few, who should not be practicing for any longer than necessary.   



The purpose of having a disciplinary process is to maintain the reputation and behaviour of the profession and to protect consumers.  The result of the disciplinary processes may have the effect of precluding individuals temporarily or permanently from market participation, therefore it is possible to argue that they could restrict competition.  However, the view could be taken that this will only arise in a small number of cases.  Also, it may be that consumer protection benefits outweigh any anti-competitive effects. 



The issue to be considered is whether it is appropriate for the body which regulates, promotes and represents the legal profession to be undertaking the complaint and disciplinary processes.  It could be argued that the Law Society may not wish to pursue complaints against lawyers with great vigour given the fact it is taking complaints against its own members.  The Society is simply not set up to protect consumers of legal services and is therefore not a client focussed organisation.



Another area of concern is that the Attorney-General regularly receives letters from complainants about delays by the Law Society and its complaint handling procedures.  



Other States



In some other States, there are statutory requirements that complaints investigations be carried out or supervised by an independent statutory body.   In South Australia complaints are received and investigated by the Legal Practitioners Complaints Board.  In New South Wales the Legal Services Commissioner receives complaints.  It is a co-regulatory system and provides for external scrutiny of complaint handling by the Law Society Council and Bar Council.  In practice the Commissioner refers most complaints to the Council for investigation.�  The office of the Commissioner was established following the Report of the NSW Law Reform Commission, Report 70 of 1993.  



The Law Reform Commission formulated “best practice principles” for a complaint handling system for lawyers.  

The principles are:

Independence and impartiality: A legitimate grievance must be dealt with in  a fair and unbiased manner free from the perception that the system is run by and for lawyers.

Recognition of the multiple aims of a professional disciplinary system: The system must serve three aims.  Firstly it should address promptly the specific concern of particular complainants.  Secondly, it should secure compliance of professionals with the standards of professional practice.  Thirdly, it should ensure that the standards of the profession are maintained at a sufficiently high level. 

Accessibility:  There should be one intake system with information widely available written in plain English.

Efficiency and effectiveness: The disciplinary system should be variegated to allow “less serious” allegations to be actionable, faster and easier ways of dealing with overcharging, consensual conflict resolution in some cases and development of preventative measures to deal with poor professional practice through education, counselling and assistance.

Procedural fairness: There should be equal treatment of complainants and lawyers - to address existing problems, complainants should have access to advice and assistance, immunity from civil liability, information about the progress of a complaint, statements made by  the other party, adequate reason for decisions, hearing, and independent review of an adverse decision.

Openness and accountability: The disciplinary system should be open and transparent.  Hearings should be open to the complainant and the public and subject to media reporting. Lay participation should be full and meaningful.  There should be annual reporting requirements.

External scrutiny and review: An external agency should be able to monitor the complaint handling process at every level.

Contribution to the general enhancement of professional standards: The system should play a role in identifying trends and patterns from complaints to help raise professional standards.

Proper funding and resources: The disciplinary system should be adequately funded to achieve the above aims.



There were ten submissions which addressed the issue of the disciplinary process.  All bar two supported changes to the current system with the establishment of an independent investigatory body. 



The Law Society challenged that the disciplinary process was one which fell within the competition policy review, and in any event asserted that the existing process does not restrict competition for legal services, has no impact on the general public and no cost detriment to the public.  It disputes that there is a conflict, real or otherwise between the functions of regulating, promoting and representing the profession as a whole on one hand, and on the other hand, the process of investigating complaints against individual members of the profession.  It stated that the functions are complementary, and that the proper discharge of the functions in the context of professional misconduct and unprofessional conduct necessitates a knowledge and experience of legal practice and the law that only persons of relative seniority in the legal profession itself can be expected to possess.  



The Law Society has recently implemented a new system for its internal handling of complaints: 

Appointment of an investigation officer to assess all complaints and report to the Law Society on what action should occur within 7 days. 

Appointment of a case manager for each complaint.  The function would be to monitor the progress of investigation and liaise with the investigation officer and any solicitor appointed to further investigate or prosecute.  The case manager must report to the Investigations Committee and Council.

Appointment of a panel of suitably competent and experienced lawyers to investigate and prosecute complaints of professional misconduct and unprofessional conduct.  Panel solicitors and counsel will be required to enter into a formal retainer agreement setting out their obligations and performance standards.



Identified issues:



A common theme in the submission were problems in the complaint handling process relating to delay, poor communication with complainants and a perceived conflict of interest.



The Legal Ombudsman identified a number of concerns and made recommendations which are set out in full at Appendix 5.  She stated that the disciplinary process: 



(a)  is too slow at weeding out those in the profession who should not be practising.

(b)  does not fulfil its role as a protector of the consumer because complaints relating to quality of work are not generally considered.

(c)  is not sufficiently responsive to the needs of complainants in that complainants are not kept informed of the progress of an investigation nor are they given adequate reasons for decisions.

(d)  does not meet most of the Law Reform Commission’s “best practice principles” in that:-

it is not free from the perception that the system is run by and for lawyers,

it does not address promptly the specific concerns of particular complainants,

it is not sufficiently “variegated”,

complainants lack information on the progress of a complaint,

complainants are not given adequate reasons for decisions,

the disciplinary system is generally not open to the complainant and the public and subject to media reporting,



Other submissions expressed concerns about the lack of independence and the possibility for bias and conflict of interest in a small profession.  A common theme was the lack of communication between the Society and complainant.  Although expressed in different ways, the submissions mirrored the four points raised by the Legal Ombudsman.



The Legal Ombudsman went on to suggest an alternative method for receiving and dealing with complaints.   She suggested the creation of an office similar to the NSW Legal Services Commissioner with the appropriate knowledge, skills and experience in complaint handling but the person would not be a lawyer (or else give the Legal Ombudsman more powers); and provide adequate staffing and resources.  She also suggested that complaints relating to quality of work/service and negligence should be subject to investigation with the power to award damages.  There should also be an administrative appeals process, for example, to the Magistrates Court.



However she recommended that complaints revealing misconduct or unprofessional conduct should continue to be determined by the Council and Disciplinary Tribunal. 



This proposal supports one of the submissions which suggested that the protection of both complainants and those the subject of complaints could be increased by:

	a) a requirement that the body handling the complaint make an initial assessment of the validity of complaints.

	b) strict time limits for the handling of complaints and the reporting of the handling should be imposed on the Law Society.  The current system of complaints being initially investigated by a committee of volunteer practitioners does not enable speedy handling of difficult complaints.

	c) the Legal Ombudsman should have increased power both to be informed as to the progress of complaints handling and to take action against the Law Society where a complaint is not satisfactorily or expeditiously handled.



A number of submissions supported an alternative investigation body, such as the Legal Ombudsman with enhanced powers.  One said:



The Members of the Council and Tribunal are entirely Lawyers who are also members of the Law Society and thus have a vested interest. It would be more appropriate that such a disciplinary body rest with [an independent] Practitioners Registration Board on advice from the Legal Ombudsman.



There needs to be an independent and at arms length organisation such as an enhanced Legal Ombudsman working with the Practitioners Registration Board in the Department of Justice, so that the public can feel assured that they are not complaining about the conduct of Lawyers to Lawyers.



The Legal Ombudsman and a registration fee should be charged to every legal practitioner for whom a complaint has been received.  In other words if a complaint is made against a practitioner then the practitioner receives a bill from the Ombudsman for the complaint, in order to fund the investigation in part.  It will make lawyers very wary of not explaining things to clients.



Another said that the Legal Ombudsman’s role needs to be enhanced and suggested the creation of a Legal Practitioners Accountability Tribunal, the composition of which should reflect a wide cross section of the community, with one Law Society representative to advise on points of law.  The Tribunal would need the power to reprimand, impose fines, suspend or disbar practitioners who are found guilty of exploiting customers or who disadvantage clients through incompetence.  The Legal Ombudsman would act as first point of contact assisting those with legitimate complaints to apply for hearings.



While not proposing an alternative, one submission pointed out some perceived shortcomings of the current system, in that 

The Council may not wish to pursue complaints against lawyers with great vigour given the fact it is taking complaints against its own members.

The Law Society is not set up to protect consumers of legal services and is not a client focussed organisation.

The Law Society should not receive and investigate complaints against practitioners.

The Council is not the appropriate body to make any type of determinations about unprofessional conduct or be involved in disciplinary matters concerning professional misconduct.

The Council is not independent enough to investigate, it lacks resources, and there is a possibility of conflict of interest for Council and Investigations Committee.



Others supported the setting up of an independent body consisting of lay members with an independent lawyer to give legal advice.  The independent body should be able to report on complaints, with hearings open to the public.  



Since the submissions closed for this Report, the Law Society has developed a “Protocol for the Investigation of Complaints”.  The President wrote to the Attorney-General and advised that he had carried out a review of the existing investigation procedures.  He said that it quickly became apparent that the major problems in the process were:

a systemically slow primary investigation process dependent almost entirely on fortnightly meetings of the Investigations Committee with no system of any kind for advancing matters between meetings;

in some (but certainly not all) cases, tardiness on the part of solicitors and counsel retained by the Society to advise and prosecute and a failure to recognise the need to prioritise that work;

a failure to keep both complainants and practitioners fully informed of the progress of investigations and to provide proper reasons for action taken in respect of complaints;

no case management system so that each complaint was dealt with at successive meetings of the Investigations Committee on an ad hoc basis by different members of the Committee, the result being that all too often administration of complaints was undertaken by people unfamiliar with the nature of the complaint and its history. 



The Protocol identifies the ingredients for an equitable and fair complaints system.  These are:



To facilitate the timely and cost-effective investigation and, where necessary, prosecution of complaints concerning the conduct of legal practitioners.

To ensure that both complainants and practitioners who are the subject of complaints are kept well informed as to the progress of any investigation or prosecution.

To ensure that both complainants and practitioners are properly and fully informed of the disposition of complaints and the reasons therefor.

To ensure so far as possible that practitioners are not required to respond to complaints that are without substance or frivolous or vexatious.

To ensure that solicitors and counsel who are acting for the Society in the investigation and prosecution of complaints are properly and promptly instructed so as to facilitate the timely and effective discharge of their functions.

To reduce the cost to the Society of carrying out its powers and duties under Part 8 of the Legal Profession Act 1993 without compromising the above objectives.



Many of these identified objectives agree with the best practice principles for complaint handling identified by the Law Reform Commission and cited above.  What it doesn’t address is the independence and impartiality principle which states that a legitimate grievance must be dealt with in  a fair and unbiased manner free from the perception that the system is run by and for lawyers.  It is clear from the majority of submissions received that there is a need for an independent body to be the point of contact for complaints.  



The Review Body also agreed that it is undesirable to have two systems operating in relation to dealing with complaints, rather it would be preferable to have a single body to receive and deal with complaints, with the power to refer the more serious complaints on to the Law Council for investigation and possible disciplinary action before the Disciplinary Tribunal.



The Review Body proposes that there be established a Legal Commissioner.  The functions of that position would be as follows:-



a)	to receive and investigate all complaints against lawyers;

b)	to initiate complaints against lawyers;

c)	to refer complaints to the Council of the Law Society for investigation in appropriate cases;

d)	to monitor investigations by the Council;

e)	to review decisions of the Council to reject complaints;

f)	to take over investigations or institute proceedings before the Tribunal following a review.



Under this proposal the Legal Commissioner would retain overall control of the investigative system in relation to complaints against lawyers.  



The preliminary conclusions are: 

that the position of Legal Commissioner be established with the power to receive and investigate all complaints against legal practitioners;

more serious matters would be referred by the Legal Commissioner to the Council for investigation and prosecution before the Disciplinary Tribunal as appropriate;

the Legal Commissioner would retain overall control of the investigative system.



   Do you agree or disagree with these conclusions? Please state your reasons.



��Appendix 1

�terms of reference

Major REVIEW OF THE Legal Profession Act 1993

Introduction

At the meeting of the Council of Australian Governments (COAG) on 11 April 1995, the Tasmanian Government (along with the Commonwealth and all other State and Territory governments) signed three inter-governmental agreements relating to the implementation of a national competition policy (NCP).  The agreements signed were:

the Conduct Code Agreement;

the Competition Principles Agreement; and

the Agreement to Implement the National Competition Policy and Related Reforms.

The Competition Principles Agreement (CPA) requires, among other things, the State Government to review and, where appropriate, reform by the year 2000 all legislation restricting competition.  This requirement is outlined in clause 5.

The Legislation Review Program (LRP) meets Tasmania's obligations under clause 5 of the CPA by outlining both a timetable for the review of all existing legislation that imposes a restriction on competition and setting out a process to ensure that all new legislative proposals that restrict competition or significantly impact on business are properly justified.  Further, the LRP details the procedures and guidelines to be followed by agencies, authorities and review bodies in this area.  Details of the LRP's requirements are contained in the Legislation Review Program: 1996-2000 Procedures and Guidelines Manual (the "Manual").

TERMS OF REFERENCE

The Legal Profession Review Body, as detailed in Attachment 1, will conduct a major review of the Legal Profession Act 1993 and all subordinate legislation under that Act, having regard to the following guiding principle:

"That legislation should not restrict competition unless it can be demonstrated that:

the benefits of the restriction to the community as a whole outweigh the costs; and

the objectives of the legislation can only be achieved by restricting competition."



As a minimum, the review will:

clarify the objectives of the legislation;

identify the nature of the existing restrictions on competition;

consider whether the existing restrictions, or any other form of restriction, should be retained by:

analysing the likely effect of the existing restrictions or any other form of restriction on competition and on the economy generally;

assessing and balancing the costs and benefits of the restrictions; and

considering alternative means for achieving the same result, including non-legislative approaches; and

identify the broader impact of the legislation on business and assess whether this impact is warranted in the public benefit.

Without limiting the scope of the review, the Legal Profession Review Body will address the:

functions and powers of The Law Society (including, but not restricted to, the Rules of Practice) particularly in relation to post-admission requirements, the issuing of practising certificates (including the proposal to introduce mandatory continuing legal education) and the role it plays in relation to the regulation and discipline of the legal profession;

restrictions on business structures in the legal profession including multi-disciplinary and foreign practices;

restrictions on advertising of services and fees in the legal profession;

requirements for admission to the legal profession and associated functions and powers of the Board of Legal Education;

reservation of work for legal practitioners;

provisions relating to the protection of money including the establishment and operation of trust accounts, the Solicitors’ Guarantee Fund and unclaimed money;

requirement for indemnity insurance in the legal profession;

limitation on the number of persons employed by a legal practitioner under articles of clerkship; and

amendments to the Act recently approved under the LRP including the requirement of lawyers to provide clients with a written disclosure statement about the costs of legal proceedings.



The Legal Profession Review Body will take other broad policy considerations of the Tasmanian Government into account when determining whether legislative restrictions on competition or significant impacts on business are warranted.  These considerations include, but are not limited to:

government legislation and policies relating to ecologically sustainable development;

social welfare and equity considerations, including community service obligations;

government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity;

economic and regional development, including employment and investment growth;

the interests of consumers generally or a class of consumers;

the competitiveness of Australian businesses; and

the efficient allocation of resources.

Format of the Review

The Legal Profession Review Body must complete a Regulatory Impact Statement (RIS) in accordance with the proforma contained in Appendix 3 of the Manual.  The RIS should explain:

the objectives of the legislation;

the issues surrounding any restrictions on competition;

the benefits and costs which flow from those restrictions; and

the broader impact of the legislation on business and whether this impact is warranted in the public benefit.

It is mandatory that the Legal Profession Review Body undertake public consultation on the RIS in accordance with the procedures set out in the Manual.  The public consultation process should:

detail the scope of the review;

provide details of where copies of the RIS may be obtained; and

invite submissions from interested parties. 

The Legal Profession Review Body must seek endorsement from the Department of Treasury and Finance's Regulation Review Unit (RRU) for the completed RIS and the planned consultation process, prior to the public consultation actually being undertaken.

Reporting Requirements

The Legal Profession Review Body must produce a final review report in accordance with the Manual.  The final review report must contain:

a copy of the RIS;

a summary of any public consultation undertaken;

clear recommendations on the possible actions that can be taken by the Government, including retaining, amending or repealing the specific legislative restrictions on competition in question.  Where retention or amendment is recommended, the report must include a clear demonstration of the benefit to the public;

clear recommendations on any possible actions that can be taken by the Government in relation to the broader impact of the legislation on business; and

an outline of any transitional arrangements which may be required under the recommended course of action and the rationale for these arrangements.

The Date of Completion

The Legal Profession Review Body will provide a copy of both the completed review report and RRU endorsement of the RIS to the Minister for Justice and Industrial Relations and the Treasurer by 22 December 2000.

Legal Profession Review Body

The Legal Profession Review Body will consist of:

Chris Wells, General Manager, Roads and Public Transport, Department of Infrastructure, Energy and Resources (Chair);

Professor Don Chalmers, The Law School, University of Tasmania;

Robert Johnson, Manager, Hobart Community Legal Service Inc;

Peter Maloney, Director, Legislation Policy, Department of Justice and Industrial Relations; and

Greg Philp, Assistant Director (Superannuation Policy), Department of Treasury and Finance.



The Department of Justice and Industrial Relations will provide secretariat and funding support to the Legal Profession Review Body.







�Appendix 2

Submissions were received from:



	Michael Spaulding

	P. McIntyre

	Business Communications Services 

	Lynden Griggs Senior Lecturer in Law

	Dr N Newman and others

	John Meehan

	Phil Rose Barrister and Solicitor 

	John Forsyth

	Toomey Maning & Co Barristers and Solicitors

	Mervin C Reed

	The Law Society

	The Solicitors’ Trust

	The Legal Ombudsman

The Institute of Legal Executives (Victoria)
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STATISTICS - THE LEGAL PROFESSION AS AT 1 SEPTEMBER 2000





NO. OF FIRMS�SOUTH�NORTH�NORTH-WEST�TOTAL

��9 partners� 3� 0� 0�27��8 partners� 2� 0� 0�16��7 partners� 0� 0� 0�  0��6 partners� 1� 2� 0�18��5 partners� 0� 3� 0�15��4 partners� 6� 2� 1�36��3 partners� 5� 1� 4�        27 (sic)��2 partners� 8� 6� 5�38��Single practitioners�47�12 �10�69��



Members of the Law Society

������Partners in firms�104�50�26�180��Single practitioners� 47�12�10� 69��Employed practitioners�157�34�27�218��Community Legal Centres�  3�  3�  1�  7��Environmental Defenders Off.�  1���  1��Women’s Legal Service�  3���  3��Interstate practitioners���� 16��



������Barristers

������Queen’s Counsel (not Gov)�  4��� 4��Juniors�12�3��15��������Associate/Non practising����39��











Source: The Law Society
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Conveyancing Reform



The proposed legislative system for conveyancers is as follows:



Registration of conveyancers:

A person who wishes to carry on business as a conveyancer must be registered under the Act.



A natural person will be required to hold the qualifications required by regulation and must not -



(a)	have been convicted of an offence of dishonesty;

(b)	be suspended or disqualified from practising or carrying on an occupation, trade or business under a law of this State, the Commonwealth, another State or a Territory of the Commonwealth;

(c)	be an undischarged bankrupt or subject to a composition or deed or scheme of arrangement with or for the benefit of creditors;  or

(d)	during the period of five years preceding the application for registration have been a director of a body corporate wound up for the benefit of creditors �symbol 45 \f "MS LineDraw" \s 12�-�



i)	when the body was being so wound up;  or

ii)	within the period of six months preceding the commencement of the winding up.



It is noted that this will exclude lawyers who have been struck off or suspended from practising.



The criteria for a corporation will be that the company must not be suspended or disqualified from practising or carrying out an occupation, trade or business in one or more Australian jurisdictions, not be being wound up under official management or in receivership.  The directors of the company must also have to comply with the criteria relating to honesty.



Registration will be with the Commissioner for Corporate Affairs.



Prescribed qualifications:

TAFE Tasmania has provided information that it can provide diploma courses for registered conveyancers based on the curriculum provided at the Douglas Mawson TAFE South Australia.  Their curriculum provides for an Advanced Diploma of Conveyancing incorporating Certificate IV in Conveyancing.  These standards are based on the Australian National Standards.



Persons who wish to be registered as a conveyancer will not have to obtain these diplomas.  However, they will have to have passed the designated subjects from the Certificate IV in Conveyancing, together with designated subjects from the Advanced Diploma of Conveyancing.



These designated subjects will include such matters as Introduction to Conveyancing, Contract Law, Commercial Law Principles, Consumer Law (Conveyancing), Property Law (Conveyancing) I, Property Law (Conveyancing) 2, Mortgages, Lands Titles Office Procedures, Settlements 1, Contract Law (Conveyancing) 1, Legal Entities, Trusts and Transmissions, Taxation Law (Property), Legal Drafting, Contract Law (Conveyancing) 2, Commercial Leases, Settlements 2, and Conveyancing Conduct and Practice.



There are many aspects of these diploma courses which relate to managing a business and do not relate to protection of consumers.  It is not considered that it is necessary to pass these subjects.



People will be able to obtain the prescribed requirements, either by attending the courses run by TAFE, or by recognition of prior learning whereby TAFE acknowledges that the persons already have the required skills and knowledge required by the particular subjects.



Once the Act commences there will be a hiatus before persons are able to commence operations given the requirement to obtain the necessary training.  To cover this situation, it is suggested that the Act have a provision which enables either the Minister or the Commissioner for Corporate Affairs to approve persons who are currently employed as conveyancing clerks in legal offices to provide the services of residential conveyancing only.  This would enable conveyancing practices to start up immediately and then these persons could update their skills enabling them to provide the full scope of conveyancing services.



Scope of work:

It is proposed that the work to be conducted by conveyancers should be as wide as possible.  This will involve both residential and commercial transactions, including commercial leasing.  Conveyancers should be able to provide all ancillary legal advice surrounding these transactions.  In other words, they will be able to provide exactly the same service as a lawyer.  This is why there is a necessity to have these persons qualified in relation to the designated subjects in conveyancing.



Business structures:

It is not believed that there ought to be any restriction on business structures.  In some States, such as South Australia and New South Wales, only businesses and corporations whose sole object is the provision of conveyancing services, may provide these services.  This excludes real estate agents, trustee companies, financial institutions and other companies and businesses who provide other services.



There is no reason why, in the interests of consumers, there should be any restriction on who can provide conveyancing services provided those services are provided by a registered conveyancer.



This will enable the establishment of multi-disciplinary practices.



Corporations:

Some States require the directors of corporations to also be registered conveyancers.  It is considered that this is unnecessary.  A company should be able to offer these services provided the conveyancing services are managed by a registered conveyancer.  Once again, this will ensure that the widest possible avenue for providing conveyancing services is available to consumers.



Trust accounts:

Conveyancers will be subject to comprehensive trust accounting requirements.  The trust accounting provisions will be fairly standard.  Conveyancers will be required to deposit all trust money in an approved account as soon as practicable after receiving the money.  No other money is to go into the account and the money may not be withdrawn except in certain circumstances, for example, payment to the person entitled to the money or payment of fees and disbursements.  The interest on trust accounts will be required to be paid to the Commissioner for Corporate Affairs.



Indemnity Fund:

Given the fact that the number of persons operating as conveyancers will be very small, there is absolutely no possibility of establishing a separate indemnity fund for conveyancers in the same way that exists, for example, for solicitors or real estate agents.  It is therefore proposed to utilise the Auctioneers and Real Estate Agents Guarantee Fund where consumers have suffered financial loss as a result of a fiduciary default by a registered conveyancer.  This will protect consumers who may lose money as a result of the default of the conveyancer and are unable to recover the money because the conveyancer has gone bankrupt or has absconded.



An indemnity fund is already established under the Auctioneers and Real Estate Agents Act 1991 and the interest paid to the Commissioner on trust accounts held by conveyancers will be paid into that fund.  This will require an amendment to the Auctioneers and Real Estate Agents Act.



There is no doubt there will be opposition to this from the Auctioneers and Real Estate Agents Council and the Real Estate Institute.  However, there is approximately $5 Million in the fund at the present time and most of the excess seems to go to the industry itself.



The fund will not cover defalcations in relation to mortgage lending if that business is carried out by a registered conveyancer.



Professional indemnity insurance:

PI insurance would be required.  It is understood that it would be virtually impossible for individual registered conveyancers to obtain PI insurance.  This can only be obtained through a Master Policy of an association representing registered conveyancers.  Given the fledgling state of the industry once the Act commences, it is extremely unlikely that a PI insurance policy could be obtained through this method in Tasmania.  Sedgwick have advised that they have provided a Master Policy of PI insurance for the Australian Institute of Conveyancers.  This provides indemnity cover for all claims against conveyancers up to a maximum of $750,000 per claim.  All conveyancers must be insured under this policy.



Sedgwick have advised that it would be possible for conveyancers in this State to be covered by that Master Policy on the payment of the appropriate premium.



Disciplinary proceedings:

The Act will prescribe certain situations in which disciplinary action can be taken.  This will be by way of the Commissioner for Corporate Affairs taking action before a magistrate and the magistrate would then have power to take certain action against conveyancers, including deregistration.



Dual representation:

In some other States their Acts prevent a registered conveyancer from acting for both a vendor and a purchaser.  It is considered that there is absolutely no reason why there should be such a restriction provided there is proper disclosure by the registered conveyancer to both parties.



Relationship between a real estate agent and a conveyancer:

Once conveyancing is opened up to registered conveyancers, there will obviously be the opportunity for relationships to exist between real estate agents and conveyancers.  This would most likely occur where a real estate agent sends purchasers or vendors to a conveyancer for which the real estate agent receives a commission from the conveyancer.  This would be allowed provided the real estate agent discloses the fact that they are receiving a commission or “kick-back” from the conveyancer.
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Submission by Judith Paxton  Legal Ombudsman





Legal Profession Act Review - Disciplinary Proceedings



Background Comments:



Part 6.9 of the Issues Paper in relation to the Legal Profession Act Review relates to disciplinary proceedings and draws on statements I have made in a number of my Annual Reports to the Attorney-General.  



The Issues Paper states that “the purpose of having a disciplinary process is to maintain the reputation and behaviour of the profession and to protect consumers”.



As Legal Ombudsman, one of my functions is to monitor the handling, by the Law Society, of complaints against legal practitioners in Tasmania.  During this process, I have concluded that the present complaints handling system lacks client focus and, in fact, does not adequately protect the public.  



To date, the focus of the disciplinary process has been on conduct, with consumer protection coming about through the removal or suspension from the Roll of Legal Practitioners of those found to have been guilty of misconduct.  Practitioners can also be fined or suffer some other lesser penalty.



In my view, the disciplinary process, in general:-



(a)   is too slow at weeding out those in the profession who should not be practising.



At the beginning of this year there were 31 complaints which the Society had not completed investigating and/or prosecuting.  Of these one was over six years old, one over five years old and six over three years old.



I believe these delays of months or years have resulted in witnesses becoming unavailable, practitioners handing in their certificates or leaving the State before having to face the Tribunal or Supreme Court and consumers becoming disillusioned and cynical about the Law Society.



I would draw your attention to pages 8, 9 and 10 of my Annual Report for 1999 in which I detail the systemic factors that contribute to delay in the handling of complaints and disciplining of practitioners.



It has been argued, by the Law Society, that the problems are the result of under-funding.  In each of my reports since 1995 I have been critical of the delays in the process.  It is my understanding that funding was not an issue for much of that time.



(b) does not fulfil its role as a protector of the consumer because complaints relating to quality of work are not generally considered.  It could be argued that accepting consumer complaints would be anti-competitive.  However, because most people must use the services of a legal practitioner in relation to the more significant events in their lives and because the results of poor legal representation can often be severe and hard, if not impossible, to fix, I believe it is more important that consumers have access to an efficient complaints handling body.



Whilst the Government has agreed to amend the Legal Profession Act 1993 to make it clear the Law Society has the power to investigate consumer complaints, I do not believe the present complaints handling system is adequate to the task mainly because it is too slow and lacks the power to award damages for negligence.  



(c)   is not sufficiently responsive to the needs of complainants in that complainants are not kept informed of the progress of an investigation nor are they given adequate reasons for decisions.



An issue often raised with me is that people are unable to get information from the Law Society about the status of their complaints.  Those whose complaints relate to the management of investments are particularly distressed by this lack of information.  



Whilst I can appreciate there are occasions when disciplinary action may be jeopardised by the release of information, people should at least be informed of the stage the investigation has reached and given a reasonably accurate estimate of when they can expect a final response.  Further, this information should be provided by the Law Society as a matter of course, on a regular basis.  It should not be necessary for 



complainants to beg for information.  Practitioners who are the subject of complaints should also be kept informed of progress in the investigations.



In relation to the final response, I am concerned that complainants are rarely given proper reasons for a decision, particularly a decision to dismiss a complaint.  Without a proper response, in a language that can be understood, how can people judge whether their complaints were fully investigated or whether they should lodge an appeal about the process?



(d)   does not meet most of the Law reform Commission’s “best practice principles”

ie:	

it is not free from the perception that the system is run by and for lawyers,

it does not address promptly the specific concerns of particular complainants,

it is not sufficiently “variegated”,

complainants lack information on the progress of a complaint,

complainants are not given adequate reasons for decisions,

the disciplinary system is generally not open to the complainant and the public and subject to media reporting,



Response to request for comments No. 17 



I am unable to comment on the question of any anti-competitive effects of the present disciplinary structure and processes of the Act.  However, because of the impact on consumers of poor performance by legal practitioners compared to that of many other professions, I believe an adequate complaints system is essential in the public interest and that this factor should outweigh any anti-competitive effects.



On the question of whether it is appropriate that the Law Society receives and investigates complaints about practitioners, I consider the present system to be inadequate, not because it is run by lawyers, but because of my concerns listed in (a), (b), (c) and (d) above.



Comment was also sought on alternative methods for receiving and dealing with complaints against practitioners.  I do not have the resources to examine and comment on the various legal complaints handling systems that are in existence.  Further, complaints handling systems in other States in Australia are based on larger populations with greater resources.  Nevertheless, it is important that we have, in Tasmania, a system that does work, that overcomes the problems I have identified and that meets the Law Reform Commission’s “best practice principles”.  There is no reason why such a system should be complicated and costly.  



The following are my thoughts about the ways in which to achieve the minimum requirements of an adequate complaints handling system.





Necessary Features of a Complaints Handling System

�Method of Achieving it��It must be independent and seen to be  independent but there must be adequate knowledge of legal proceedings  so that it is possible to determine  whether the conduct complained of is such as would be expected of a practitioner of good repute. �Creation of a Statutory Office similar to that of the NSW Legal Services Commissioner. The holder of this Office should be a person with knowledge, skills and experience in the handling of complaints and grievances but not be a lawyer.

���Alternatively, the present Office of Legal Ombudsman could be given appropriate investigative powers.

���The present Legal Ombudsman is, in fact, more a Lay Observer but with added responsibilities such  the preparation of an Annual Report. The Legal Ombudsman does not have the power to investigate a complaint but only to investigate the manner in which it has been handled by the Law Society.���The title “Legal Ombudsman” is misleading to members of the public who expect an Ombudsman to have proper investigative powers.



Whether Legal Ombudsman or Legal Services Commissioner he/she would need to be supported by at least one legally trained person who was not in practice and not associated with any Tasmanian law firm.

��Must bring to the process a community/

consumer perspective.

�At least one person investigating complaints should be a lay person��Complaints must be handled quickly and efficiently.

Parties must be kept informed of the progress of the investigation including being provided with proper reasons for the final decision.

�The investigative body must be adequately staffed.

��The system must be flexible and able to deal with complaints in a variety of ways�Complaints revealing misconduct or unprofessional conduct should be referred by the Council of the Law Society or some other body, such as the DPP, for prosecution before the Disciplinary Tribunal or the Supreme Court.



Conduct which is not acceptable but not so bad as to warrant formal prosecution, should be referred to the President of the Law Society for admonishment 		of the practitioner. 



Complaints relating  to quality of work/service and to negligence should be the subject of investigation.  In the case of complaints about negligence, there should be a system similar to that in Victoria through which damages up to a certain amount can be awarded.

��There must be an external review body to which complainants and practitioners can appeal a decision of the primary investigative body. If the investigative process is given to an Ombudsman or Legal Services Commissioner instead of to the Law Society, there needs to be some avenue of appeal. (At present someone unhappy with the manner in which a complaint has been handled by the Law Society can apply to the Legal Ombudsman for an investigation of the process.)

�Perhaps the proposed Magistrates Court (Administrative Appeals Division) could fill this role. ��



In summary, a model that fulfils the requirements of a good legal complaints handling system that should be affordable and able to cope with the current number of complaints would be an independent statutory office holder (part-time) supported by a legally trained person (part-time) and one clerical/administrative officer (part-time).



[ ]

On the question of whether the Council and Disciplinary Tribunal are the appropriate bodies to make determinations about unprofessional and professional misconduct respectively, I think they are.



Since my appointment as Legal Ombudsman, the majority of disciplinary cases have been heard by the Tribunal whose members are selected by judges. The members of the Tribunal are senior members of the profession, of good repute and, I note, with expertise in a variety of aspects of the law.  As stated in my 1998 Annual Report to the Attorney-General, I am impressed with the work of the Tribunal once a matter has come before it.  I have found the Tribunal’s dealings to be fair, thorough and rigorous.  I cannot think of a better body to determine the professional conduct of a member of the legal profession.



Whilst I have not attended all hearings of the Council, those few I have observed were also fair, thorough and rigorous.



The final question asked in this section is whether there are other bodies which could better receive and deal with complaints against practitioners.  The Office of Consumer Affairs would be the only alternative.  However, in my last Annual Report I recommended that complaints against legal practitioners should be investigated by a person or persons dedicated to the task and, in view of my remarks above about who should be undertaking investigations and the flexibility that is required, I do not think the Office of Consumer Affairs is the appropriate body.  



Conclusion:



I strongly believe the present legal complaints handling processes in Tasmania needs to be changed and have expressed this view in all my Annual Reports.  I am happy to answer any questions on this subject that the members of the Review Committee may wish to put to me.











Judith Paxton

Legal Ombudsman
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