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MINISTER’S foreword

The Hodgman Liberal Government is investing significant time and effort to achieve long-term goals and reform in the Tasmanian justice system so that our legislation protects Tasmania’s most vulnerable, reflects community expectations, and provides a strong deterrent to criminal behaviour.
To this end the Government committed to a review of Tasmania’s bail laws to address the long-standing community concern of offenders being released on bail, only to go on and re-offend.
This Paper considers the law relating to bail in Tasmania and issues that have been identified with it.  It draws on the work of other jurisdictions in proposing a number of reforms that put community safety front and centre when the question of bail is being considered.
The Government has a duty to the Tasmanian community, and is acting to ensure that the courts have the best mechanisms available to them to deal with serious and repeat offenders.

Hon Elise Archer MP

Minister for Justice
Proposals
Proposals for inclusion in Tasmanian bail legislation

Proposal 1
A purpose clause similar to that recommended by Coghlan in his First advice which was:
“The purpose of the Bail Act is to provide a legislative framework for deciding whether an accused person should be granted bail, with or without conditions, or remanded in custody.”
Proposal 2

An objects clause to outline the underlying purposes of the legislation.  It is proposed that this clause include the following:
· the presumption of innocence and the general right of an individual to be at liberty; 
· the need to ensure the safety of victims of crime, individuals and the community; 
· the protection of the community from further serious offending; and
· protecting the integrity of the justice system.

Proposal 3

Clarifying provisions to set out the responsibilities of police in the following circumstances:

· when a person is arrested for contravention of police bail; 
· when a person is arrested for a contravention of a condition or requirement of an order for bail; 
· when a person is in custody for a contravention of a family violence order (‘FVO’), a police family violence order (‘PFVO’) or an interim family violence order (‘IFVO’) under section 35 of the Family Violence Act 2004 and the reasonable time under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995 has expired;
· when a person is in custody for a contravention of restraint order, interim restraint order, or telephone interim restraint order under section 106I of the Justices Act 1959 and the reasonable time under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995 has expired. 
Proposal 4
A restriction on the power to admit a person to bail:
· to the Supreme Court for murder and treason, as is currently the case under 70(2) of the Justices Act 1959; and 
· to a judge or magistrate in all other ‘exceptional circumstances’ or ‘show good reason’ scenarios. 
Proposal 5

A general presumption in favour of bail that will be displaced if an accused is found by a court to pose an ‘unacceptable risk’ of:
· endangering the safety or welfare of the victim or members of the public; or
· failing to attend court as required by the bail order; or
· committing an offence while on bail; or
· interfering with witnesses or otherwise obstructing the course of justice. 
Proposal 6

A non-exhaustive list of ‘relevant circumstances’ that the court is to take into account when assessing whether an accused is an ‘unacceptable risk’.  This list is to include the following:

· the nature and seriousness of the offence; 
· the character, antecedents, associations, home environment and background of the accused; 
· whether the accused has expressed public support for: 
· a terrorist act or a terrorist organisation; or
· the provision of resources to a terrorist organisation;

· the history of any previous grants of bail to the accused; 
· the strength of the evidence against the accused;  
· the attitude, if expressed to the court, of the alleged victim of the offence to the grant of bail;
· any conditions that may be imposed to address the circumstances which may constitute an unacceptable risk. 
Proposal 7

A presumption against bail rebuttable only if an accused can demonstrate ‘exceptional circumstances’ in the following specified circumstances:

· where the accused is charged with murder; or 
· where the accused is charged with treason; or 
· where the accused is charged with attempted murder or attempted treason; or
· where an appeal against conviction for an indictable offence is pending; or 
· where the accused is charged with a ‘serious indictable offence’ alleged to have been committed while the accused was on bail or parole for another ‘serious indictable offence’.

Note: The Government has already committed to a presumption against bail rebuttable only in exceptional circumstances where an accused has been convicted of a terrorism offence or is the subject of a control order.
Proposal 8

A presumption against bail rebuttable only if an accused can show good reason why bail should be granted in the following specified circumstances:

· where the accused is charged with a ‘serious indictable offence’; or
· where the accused is charged with conspiracy to commit, attempt to commit or incitement to commit an ‘exceptional circumstances’ offence; or 

· where the accused has repeatedly breached bail; or
· where the accused is on bail for an indictable offence that is not a ‘serious’ offence and is charged with a further indictable offence; or 

· where the accused is under a supervisory order and is charged with an indictable offence; or
· where the accused has a history of breaching certain court orders; or 

· where the accused is on parole and is charged with an indictable offence.
Proposal 9
A requirement that conditions of bail be imposed only to reduce the likelihood that an accused may:

· endanger the safety and welfare of a victim or member of the public; or
· fail to attend court in accordance with his or her bail; or
· commit an offence while on bail; or
· interfere with witnesses or otherwise obstruct the course of justice in any matter before the court.
Proposal 10

A requirement that a condition of bail must be no more onerous than necessary and must be reasonable, having regard to the nature of the alleged offence and the circumstances of the accused.
Proposal 11

A non-exhaustive list of the conditions that might be imposed on an accused person who is admitted to bail.  One condition to be included in this list is electronic monitoring. 
Proposal 12

A provision to clarify that any conduct conditions imposed by a bail decision-maker continue in effect until bail is continued, varied, revoked or the matter is finally determined.
Proposal 13
Restrict appeals on bail from the Magistrates Court to the Supreme Court to situations where the appeal is based on either a lack of jurisdiction or an error of fact or law (or both) in the decision appealed.



Proposal 14

Restrict applications for bail to the Supreme Court (as opposed to the Magistrates Court) to situations where the applicant has already been committed for trial and has appeared in the Supreme Court on the charge or charges in question, or where the person has been charged with an ‘exceptional circumstances’ offence.
Proposal 15

Restrict applications for bail where a previous application has been refused to situations where there has been a change in circumstances in relation to the accused or case or where the previous application was made without legal representation.


Consultation
This paper examines the operation of bail in Tasmania and considers reforms in other Australian jurisdictions and how they compare to the system in Tasmania.  

The paper sets out the Government’s proposals for possible reforms to the Tasmania bail system.  These proposals are listed above and are also contained in the relevant parts of the Paper so that the proposals can be understood in context.

Submissions are invited on the appropriateness of these proposals, and any other matter regarding reform of the Tasmania bail system you wish to raise.  A series of questions to assist in your feedback on matters not covered by this paper are set out below.  You may choose to address some or all of the questions.

Please note that your comments may be referred to or quoted in the final advice prepared following consultation.  If you do not wish your response to be published, or you wish to remain anonymous, please indicate this in your response.

Submissions should be made in writing by close of business on Friday, 2 February 2018.
Submissions may be emailed to:

legislation.development@justice.tas.gov.au
or posted to:


PO Box 825, Hobart, 7001.
Consultation questions
1. Do you consider that there are any reforms that should be made to any procedural provisions relating to bail currently in force in Tasmania? If so please provide details of the reforms and the reasons why it is necessary.

2. It is not proposed to make any changes to a breach of a condition of bail being an offence but your comments on this are welcome.

3. It is not proposed to alter the current terminology of bail notices and orders for bail in Tasmanian legislation but any comments you have in relation to this are welcome.


Part One – Introduction
Bail law reform

In his March 2017 address ‘Building Tasmania’s Future’, the Premier, the Hon Will Hodgman MP, stated:

“The community and police are tired of hearing stories of offenders continuing to offend while on bail.  

We need to make sure that our bail laws keep pace with those interstate, and offer the greatest possible protection to the community.

So this year we will also commence an overhaul of the State's bail laws to ensure there is greater transparency in bail decisions and to ensure that community safety is a primary consideration which must be taken into account when granting bail.

We will of course seek the views of key community and legal stakeholders as we undertake this bail reform. 

Our long-term plan is to ensure that our legislative protections and sentencing practices protect our most vulnerable, reflect community expectations and provide a strong deterrent to criminal behaviour.

This will make people in our communities safer, and build Tasmania’s future.”

In a media release issued on the same day, the then Attorney-General, the Hon Vanessa Goodwin MLC, expanded on the Government’s intention when she stated:

“The safety of the community should always be a primary consideration when a defendant is considered for bail, and the Government intends to provide a clear statutory basis to ensure this happens.

Other Australian jurisdictions have moved to provide clear statutory frameworks for what a court should consider when granting bail.  The Government will move to do the same for Tasmanian courts, including the possibility of making the defendant justify why they should be granted bail  for certain serious offences.”

Recent high profile cases

In the years immediately prior to the Government’s announcement, there had been a number high profile cases, both in Tasmania and interstate, where a person on bail was charged with murder. 

One such case was the 2014 murder of mother-of-two Jodi Eaton in Tasmania, a crime for which Darren Dobson later entered a guilty plea.  At the time of the murder, Dobson was on bail for a serious assault on his ex-partner. He had a number of prior convictions for violent attacks on women. 

In January 2017 the issue of when bail should be denied was the subject of further discussion when Dimitrious Gargasoulas was charged with six counts of murder and multiple counts of attempted murder following an incident in the Bourke Street Mall. Gargasoulas had been granted bail in the days before his alleged acts.

Following the Bourke Street incident, the Victorian Government requested the Hon Paul Coghlan QC to review that State’s bail laws and to advise it on how Victoria’s bail system should be reformed to best manage risk and to maximise community safety. 

Coghlan First advice and Second advice to the Victorian Government were released in April and May respectively and have provided a valuable resource in the preparation of this Position Paper.

Current Bail Law in Tasmania

Tasmania’s Bail Act 1994 is largely procedural. 
Whether or not bail should be granted in this State is decided largely on the basis of the common law. Common law is the body of law developed by judges and courts.

Legislation has modified the common law in relation to bail, amending laws where a matter involves allegations of a family violence offence or a breach of a restraint order.

The procedural nature of the Tasmanian Act is not accidental.  In 1986 the then Attorney-General established a committee to investigate and make proposals for the reform of the law relating to bail.  

The committee reached the unanimous conclusion that while specific bail legislation should be developed, that legislation should only deal with "machinery matters"
.  The committee was of the opinion that substantive law relating to bail was best dealt with by the common law.  The Bail Act 1994 reflects the committee’s recommendations. 

A number of matters taken into account by Tasmanian courts when considering an application for bail are set out in R v Fisher
 . Fisher begins by setting out that prima facie every accused is entitled to his or her freedom until he or she stands trial. Other matters taken into account when considering bail listed in Fisher include:

· the probability or otherwise of the accused appearing at the trial. In assessing this the court should consider: 
· the nature of the case;
· the probability of conviction; and
· the severity of punishment that may be imposed if convicted;
· the accused’s property;
· the accused’s ties with his or her family; 

· the accused’s character and antecedents; 
· the accused’s health;
· the state of the accused’s business;
· the probability of tampering with prosecution witnesses;
· whether the prosecution opposes the application; 

· whether a refusal of bail would prejudice the preparation of the defence; 

· the safety and security of the public;
· the delay before trial. 

In May 2004 the Tasmanian Law Reform Institute (‘TLRI’) published a research paper entitled Offending while on bail.  The paper arose out of a more general reference on bail in 2001 by the then Attorney General, which the TLRI stated it was unable to undertake due to data and resource limitations. 

Since 2004 there have been no further attempts to review the law of bail in Tasmania.  All other Australian jurisdictions have statutorily modified the common law on bail.  A table summarising the bail legislation in other states and territories is attached at Appendix A.

What this Position Paper does

This Position Paper sets out the Government’s proposals for reform of bail legislation in this State to give effect to its intention to:

· make community safety a primary consideration to be taken into account when granting bail;
· provide a clear statutory framework for what a court should consider when granting bail; and

· ensure there is greater transparency in bail decisions.

The Position Paper discusses the reasons why the Government proposes incorporating certain substantive matters relating to bail into legislation in Tasmania. 

Call for recommendations for improvements to existing provisions

The Paper does not make any recommendations in relation to existing procedural provisions already contained in the Act.  Instead, it invites those persons who regularly use the existing provisions and other interested parties to make any submissions in relation to any changes that are considered desirable to improve or clarify the existing provisions of the Act.
A new Act?
A decision has not yet been made whether to amend the existing Act or introduce a new Act.  This decision will be taken following consultation on this Paper and after discussions with the Office of Parliamentary Counsel.

Part Two – Discussion of Issues

Issue 1 – Purpose of the Bail Act and objectives of bail
While the underlying principle and objectives of bail can be gleaned from the common law, this information is not easy to interpret or readily available to the public.

The Government considers that a clear statutory statement of the purpose and objectives of bail would be valuable to promote a better understanding of the basic principles of bail among decision-makers and the general public. 

As the Victorian Law Reform Commission (‘VLRC’) stated in its Review of the Bail Act - Final Report 
:  

“The purposes and objectives of bail have never been addressed in Victorian legislation.  The commission believes many people do not understand what purposes bail serves and tend to believe that some purposes are more important than others.  There also seems to be limited understanding in the community of the different purposes of bail and sentencing.”
Coghlan’s First advice similarly identified that a lack of confidence in and lack of understanding of the fundamental guiding principles behind the bail system were significant problems in Victoria.  He reiterated the VLRC’s call for a purpose section as well as a set of guiding principles, to raise awareness in the public as well as to provide legislated guidance for bail decision-makers.

Coghlan recommended the inclusion of a purpose clause in the Bail Act 1977 (Vic). Specifically, he suggested including the following:
“The purpose of the Bail Act is to provide a legislative framework for deciding whether an accused person should be granted bail, with or without conditions, or remanded in custody.”

This is very similar to section 3 of the Bail Act 2013 (NSW) and a section in similar terms is proposed for inclusion in the Tasmanian Act. 
It is also proposed that the objectives of bail law be included after the purpose section to provide guidance, not only to decision-makers, but also information for the public as a whole about the objectives of bail.

“An objects clause is a provision… that outlines the underlying purposes of the legislation and can be used to resolve uncertainty and ambiguity”
.  Such a clause is of particular importance with respect to bail law, which balances one of the fundamental principles of the criminal justice system, that a person is innocent until proven guilty, against an assessment of various risk factors arising from the continued liberty of the person. 
The NSW Act preamble provides a useful starting point for an objects clause. It states:
“The Parliament of New South Wales, in enacting this Act, has regard to the following:

(a)  the need to ensure the safety of victims of crime, individuals and the community,

(b)  the need to ensure the integrity of the justice system,

(c)  the common law presumption of innocence and the general right to be at liberty.”
While there has been some criticism of the NSW preamble for placing a specific statement about the presumption of innocence and right to liberty where it is not considered to be part of the Act for statutory interpretation purposes
, the objectives contained in the preamble are sound.

As noted in the New South Wales Law Reform Commission’s Report on bail
, the High Court of Australia has described the right to personal liberty as “the most elementary and important of all common law rights”
. 

The Commission also noted that in considering this fundamental principle, it must be balanced against the following purposes of the criminal justice system:

· the protection and welfare of the community from further serious offending; 
· the protection of particular individuals who might be at risk; and
· protecting the integrity of the trial process, by ensuring that the accused person appears at court to be dealt with according to law and by protecting against interference with the course of justice.

A further benefit of having a clear statutory statement of the objects of bail is that it serves to exclude inappropriate principles, such as the refusal of bail as a means of punishment or coercing co-operation with the police.

It is therefore proposed that recognition of these principles be included in an objects clause in the Tasmanian bail legislation. 

Proposals
It is proposed that the Tasmanian Bail Act include - 

Proposal 1

A purpose clause similar to that recommended by Coghlan in his First advice which was:
“The purpose of the Bail Act is to provide a legislative framework for deciding whether an accused person should be granted bail, with or without conditions, or remanded in custody.”
Proposal 2

An objects clause to outline the underlying objectives of the bail system, namely:
· the need to ensure the safety of victims of crime, individuals and the community,

· the need to ensure the integrity of the justice system,

· the common law presumption of innocence and the general right to be at liberty.

Issue 2 – Who grants bail?
In Tasmania, police and judicial officers (bench justices, magistrates and judges) can grant bail.  

Police bail

Police are the gatekeepers of the custody and bail process.  The way police proceed with a matter will largely determine when bail comes into consideration.  For example, if there is an arrest and charge then bail becomes an issue early, whereas if a summons is issued the question of bail does not arise until the first appearance in court. 

The VLRC’s Review of the Bail Act - Final Report noted the extensive role police play in Victoria’s bail system
:

“Between 2000 and 2005, police considered approximately 93% of bail applications in Victoria. In contrast, over the same period the courts dealt with 5% of applications, and bail justices with 2%.”

In Tasmania, the police power to admit a person to bail is a statutory power provided under section 34 of the Justices Act 1959, and section 4 of the Criminal Law (Detention and Interrogation) Act 1995. 

Justices Act 1959

Under section 34(1) a police officer of a certain standing must, unless there is reasonable ground for believing that such a course would not be desirable in the interests of justice, admit to bail a person taken into custody for:

· a simple offence;
· breach of duty;
· pursuant to a warrant; or

· to facilitate the making of a restraint order.

A ’simple offence’ is defined in section 3 of the Act as “any offence whether indictable or not punishable on summary conviction before justices, by fine, imprisonment or otherwise”.

The above section on its own precludes any police officer from admitting to bail a person who is charged with an indictable offence unless that offence falls under Part VIII of the Act – Crimes Triable Summarily.  Part VIII deems certain indictable offences as simple offences which enables these offences to be heard in the summary jurisdiction rather than before a judge in the Supreme Court.

However, section 34(3) provides that the restrictions under section 34(1) do not apply if the person is detained under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995. 

Criminal Law (Detention and Interrogation) Act 1995
Section 4(2) of this Act provides that a person taken into custody may be detained by a police officer for a reasonable time for the purposes of questioning or carrying out investigations, and for arranging to bring the person before a magistrate or justice. 

Subsection (3) provides that where a reasonable time expires the person in custody may be admitted to bail by a police officer permitted to do so under section 34 of the Justices Act 1959. 

Although there are no restrictions on the type of offence for which a police officer may grant bail under this Act, there are limitations on the police power provided for in other statutes and at common law as outlined below. Despite these limitations, the Act does appear to allow police to grant bail generally for indictable offences where the accused has been held for questioning. There needs to be clarification of the discrepancy between this and the Justices Act 1959 limiting police bail to simple offences.
Court bail 

If police do not admit a person to bail, section 4 of the Criminal Law (Detention and Interrogation) Act 1995 takes effect.  This section provides that “every person taken into custody must be brought before a magistrate or a justice as soon as practicable after being taken into custody unless released unconditionally…” or released on bail.
Sections 34A and 35 of the Justices Act 1959 provide the procedural framework for proceedings in these circumstances and section 35(1) expressly empowers a justice to determine the issue of bail at this stage.  A person’s bail can also be considered on any subsequent occasion a matter is before the court until proceedings are finalised. 
A justice may choose not to impose bail but rather, order a person’s future attendance in court
.

Bench Justices and Magistrates

In Tasmania, bench justices are rostered by the Chief Magistrate to deal with various matters, including out of hours bail hearings
.  The Chief Magistrate has the power, under section 15 of the Magistrates Court Act 1987 and section 23AB of the Justices Act 1959, to arrange the business of the courts, including directing in which lower courts and at what times each magistrate or bench justice sits. 

While magistrates can also sit out of hours at the discretion of the Chief Magistrate, in the majority of instances the role out of hours is performed by bench justices.  Bench justices are drawn from the ranks of Justices of the Peace and are provided with additional training around the exercise of their powers. 

At all other times, an arrested person will appear before a magistrate for a bail hearing. 

In the summary jurisdiction, bail hearings can also arise in the following circumstances:

· Under the Bail Act 1994:
· appearance following arrest on contravention of condition of bail (section 11);
· oral applications for bail (section 22); 

· applications for variation of bail (section 23); 

· applications for revocation of bail (section 24); 

· revocation of bail by judicial officer (section 25).
· Under the Justices Act 1959:
· when a person has been taken into custody under a warrant for failing to attend as a witness (section 42(4)); 

· on committal of a defendant to Supreme Court (section 60); 

· in proceedings following a preliminary proceedings order by the Supreme Court (section 61); 

· on adjournment of proceedings for indictable offences(section 70); 

· on adjournment of proceedings for simple offences and breach of duty offences (section 74B); 

· on adjournment of proceedings in respect of restraint order applications (section 106F); 

· on appeal from an order of a justice refusing bail, or if aggrieved by an order for bail made by a justice or a condition to which any such order is subject (section 125B). 

Judges 

Bail hearings can arise in the Supreme Court in circumstances including:

· where a person has been committed for trial or is in custody for a crime (section 304 of the Criminal Code Act 1924); 
· on appeal by a person aggrieved by an order of a magistrate for bail, a condition of bail, or a refusal of a magistrate to make an order for bail (section 125C of the Justices Act 1959); 
· under the Bail Act 1994:
· appearance following arrest on contravention of condition of bail (section 11(2));
· appearance following arrest on warrant (section 12); 

· oral applications for bail (section 22);
· applications for variation of bail (section 23); 

· applications for revocation of bail (section 24); 

· revocation of bail by judicial officer (section 25).

Under the Criminal Code Act 1924 bail hearings can also come before the Court of Criminal Appeal in the following circumstances:

· on appeal by an accused or Crown Law Officer to the Full Court or Court of Criminal Appeal, against an order for bail, or a condition of bail, made by a judge of the Supreme Court (section 305);

· where a person has been arrested following an appeal against an order arresting judgement or against an acquittal (section 402(5));
· on application of an appellant who has been sentenced to a term of imprisonment by the court of trial pending determination of the appeal (section 415(2)). 

Coroners

Coroners have a limited power to admit a person to bail under the Coroners Act 1995
 in relation to inquest proceedings.  The power is limited to situations where a person to whom a summons is issued does not appear, and who is apprehended under a warrant issued for the non-appearance.  

Limitations on who can grant bail

In Tasmania, only police of a certain standing have the power to admit a person to bail
, namely:

· a commissioned police officer; or

· a police officer who is in charge, or has for the time being the charge, of a police office or police station; or

· in the case of an offence against the Marine Safety (Misuse of Alcohol) Act 2006 or Road Safety (Alcohol and Drugs) Act 1970, an approved operator under those Acts.

The Criminal Law (Detention and Interrogation) Act 1995 also provides that only those included at section 34 of the Justices Act 1959, as listed above, can make bail decisions (S4(3)).
There are equivalent limitations in the Bail Acts of the other States and Territories on who is authorised to exercise the police power to make bail decisions, reserving this power to those of a designated standing
.  

Limitations on power to grant bail

Murder or treason

In Tasmania, where an adult is facing charges of murder or treason, the granting of bail is a matter for the Supreme Court.  This limitation is reflected in sections 34A(1)(b) and 70(2) of the Justices Act 1959:

“…the justices may not admit to bail a person who has attained the age of 17 years who is charged with treason or murder. “

It is considered that the wording of this provision was more clearly expressed in the repealed section 67 of the Justices Act 1959:

“No person above the age of 17 years charged with treason or murder may be admitted to bail except by order of the Supreme Court or a judge. “

Equivalent provisions in Bail Acts in other States are: 

· Western Australia – where an accused is in custody for murder, the power to grant bail shall be exercised only by a judge of the Supreme Court, or in the case of an accused who is a child, by a judge of the Children’s Court (section 15, Bail Act 1982 (WA)).
· Victoria – in the case of a person charged with treason, only the Supreme Court or a judge of the Supreme Court; in the case of murder, only the Supreme Court, a judge of the Supreme Court or the magistrate who commits the person for trial for murder. Bail is not to be granted for these crimes unless the court, judge or magistrate in the case, is satisfied that exceptional circumstances exist which justify the making of such an order (section 13, Bail Act 1977 (Vic)).
· Queensland – only the Supreme Court or a judge of the Supreme Court may grant bail to a person charged with an offence under the Criminal Code if, on conviction the sentencing court will have to decide which of the following sentences to impose on the person: (a) imprisonment for life; (b) an indefinite sentence under the Penalties and Sentences Act 1992 (Qld), part 10
 (section 13, Bail Act 1980 (Qld)).
Family violence and restraint orders 

There are limitations on the power to grant bail to a person charged with a family violence offence under the Family Violence Act 2004 as well as to a person who contravenes or fails to comply with a restraint order under section 106I of the Justices Act 1959. 

Section 12(3) of the Family Violence Act 2004 provides that section 34 of the Justices Act 1959 does not apply to a person charged with a contravention of family violence order (‘FVO’), a police family violence order (‘PFVO’), or an interim family violence order (‘IFVO’)
. 

Where a person is arrested or detained for a contravention or failure to comply with a restraint order, interim restraint order, or telephone interim restraint order under section 106I(2) of the Justices Act 1959, section 34 of the Act does not apply to a person arrested and detained
. 

These sections preclude police from admitting a person to bail who is charged with contravening a FVO, PFVO, IFVO, or a restraint order, interim restraint order, or telephone interim restraint order. However, it has been suggested that the relationship between these provisions and section 4 of the Criminal Law (Detention and Interrogation) Act 1995 leaves some uncertainty as to how these sections should be interpreted.  Specifically, it is unclear whether police can admit a person to bail on expiration of the reasonable time provided for under section 4 of the Act, where a person has been charged with a contravention offence and has been held for questioning. 

Breaches of police and court bail

The Bail Act 1994 makes provision for breaches of police and court bail
.  

Breaches of police bail

Section 5(5A) gives police the power to arrest a person who has been admitted to police bail if a police officer believes, on reasonable grounds, that the person has contravened, or is about to contravene, the police bail notice, or a condition of the notice.  On arrest, the original police bail is revoked.
 

Subsection (5B) provides that where a person is arrested under subsection (5A) and is taken before a justice, the justice is to proceed as provided in section 34A of the Justices Act 1959. 

Subsection (5D) envisages situations where the arrested person is later unconditionally released by police, and provides that the original police bail is not revoked in these circumstances. 

Breaches of court bail

Section 10(1) gives police the power to arrest a person who is the subject of an order for bail made by a judicial officer if a police officer believes on reasonable grounds, that the person has or is about to contravene any requirement or condition of their bail order.  Arrest in these circumstances has the effect of suspending the bail of the arrested person as provided for in subsection (2).  Subsection (3) provides that subsection (2) does not apply if the person arrested is later released unconditionally. 

Section 11 of the Act, provides powers for a justice or a judge may deal with a person who has been arrested by police under section 10. Section 11(1)(b) restricts the power of a justice to determine the issue of bail if the order for bail was made by the Court of Criminal Appeal or the Supreme Court.  In these instances, a justice is required to remand the person to appear before the relevant Court for the issue of bail to be considered.

What remains unclear from these provisions is whether a person can be admitted to police bail if arrested for contravening police bail or an order for bail made by a judicial officer.  This has been reported as a source of uncertainty for police making bail decisions. 

To address the ambiguity that has been identified, clarifying provisions are proposed to set out the responsibilities of police in the following circumstances:
when a person is arrested for contravention of police bail; 

when a person is arrested for a contravention of a condition or requirement of an order for bail; 

when a person is in custody for a contravention of a family violence order (‘FVO’), a police family violence order (‘PFVO’) or an interim family violence order (‘IFVO’) under section 35 of the Family Violence Act 2004 and the reasonable time under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995 has expired;

when a person is in custody for a contravention of restraint order, interim restraint order, or telephone interim restrain order under section 106I of the Justices Act 1959 and the reasonable time under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995 has expired. 

Further clarification is required as to whether the Criminal Law (Detention and Interrogation) Act 1995 should specifically mirror the limit on the police power to bail for simple offences in the Justices Act 1959.
Should there be further limitations on who can grant bail?

There is a proposal under Issue 4 – Presumption against bail, to include a category of offences where bail will only be granted if the accused can demonstrate ‘exceptional circumstances’. 

It is proposed that the power to admit a person (over the age of 17) to bail be restricted to the Supreme Court for murder and treason, as is currently the case under section 70(2) of the Justices Act 1959 and that bail applications in all other ‘exceptional circumstances’ or ‘show good reason’ cases be restricted to a judge or magistrate.
Proposals

It is proposed that the Tasmanian Bail Act include - 

Proposal 3

Clarifying provisions to set out the responsibilities of police in the following circumstances:

· when a person is arrested for contravention of police bail; 
· when a person is arrested for a contravention of a condition or requirement of an order for bail; 
· when a person is in custody for a contravention of a family violence order (‘FVO’), a police family violence order (‘PFVO’) or an interim family violence order (‘IFVO’) under section 35 of the Family Violence Act 2004 and the reasonable time under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995 has expired;
· when a person is in custody for a contravention of restraint order, interim restraint order, or telephone interim restrain order under section 106I of the Justices Act 1959 and the reasonable time under section 4(2) of the Criminal Law (Detention and Interrogation) Act 1995 has expired. 
Further clarification that is required is whether the Criminal Law (Detention and Interrogation) Act 1995 should specifically mirror the limit on the police power to bail for simple offences in the Justices Act 1959.
Proposal 4
Restrict the power to admit a person to bail:
· to the Supreme Court for murder and treason, as is currently the case under section 70(2) of the Justices Act 1959; and 
· to a judge or magistrate in all other ‘exceptional circumstances’ or ‘show good reason’ scenarios. 
Issue 3 – General presumption in favour of bail

In Australian jurisdictions there remains a strong presumption in favour of granting bail. 

A presumption in favour of bail reinforces the long established principles that a person is innocent until proven guilty and that depriving a person of their liberty should only occur where there are appropriate grounds for doing so.  However this is a presumption, not an absolute right or entitlement.  This presumption can be ‘displaced’ or rebutted. 

Because of the presumption in favour of bail, in the majority of cases the onus is on the prosecution to show that there are reasons why bail should not be granted to an accused; that is, that the presumption against bail has been rebutted.
At common law, courts have traditionally focused on the risk of the accused not appearing in court when determining whether bail should be granted.  

In Tasmania, the case of R v Fisher
 outlines a number of common law considerations for the court in determining whether bail is appropriate.  The primary consideration is the risk of failing to appear.  Other considerations are the risk to the public and risk of tampering with witnesses.  Public safety, although mentioned is not accorded any priority and appears at the end of the identified considerations.

The Tasmanian community’s expectations and conditions have changed considerably since Fisher was decided in 1964.  The changed expectations and concerns across Australia have led to statutory provisions in all other jurisdictions providing legislated guidance on how a court is to determine whether bail is to be granted.
A test of ‘unacceptable risk’
Each jurisdiction has a slightly different approach to determining whether the presumption in favour of bail is rebutted.  Victoria, for example, made significant amendments to their bail system in 2010.  As part of this, Victoria introduced a statutory test applicable to all bail applications that required that a court refuse a bail application if satisfied that there is an unacceptable risk that the accused if released on bail would:

· fail to surrender himself or herself into custody in answer to his bail; 

· commit an offence whilst on bail; 

· endanger the safety or welfare of members of the public; or 

· interfere with witnesses or otherwise obstruct the course of justice whether in relation to himself or herself or any other person.

The unacceptable risk test is applied to all bail applications, regardless of who hears the application or whether there are additional barriers to bail such as a ’reverse onus’, as described later in this paper.

The concept of ’unacceptable risk’ along with the four areas of risk in the Victorian legislation are mirrored in both NSW and Queensland bail legislation and reflect an increased focus on the safety and welfare of the community.

It is proposed that a similar ’unacceptable risk’ test be incorporated into the Tasmanian Bail Act.  Incorporating an unacceptable risk test in statute in Tasmania would bring the bail law into line with modern expectations with a greater focus on protection of the community.

Relevant Circumstances

In assessing unacceptable risk under the Victorian legislation
, a court
 must take into account all relevant circumstances.  A non-exhaustive list is provided in the legislation as follows: 

· the nature and seriousness of the offence; 
· the character, antecedents, associations, home environment and background of the accused; 

· whether the accused has expressed publicly support for:
· a terrorist act or a terrorist organisation; or

· the provision of resources to a terrorist organisation;

· the history of any previous grants of bail to the accused; 

· the strength of the evidence against the accused; 

· the attitude, if expressed to the court, of the alleged victim of the offence to the grant of bail; 

· any conditions that may be imposed to address the circumstances which may constitute an unacceptable risk. 

Queensland’s Bail Act 1980 also contains a non-exhaustive list of considerations
.   Queensland’s list is very similar to Victoria’s with the addition of a provision relating specifically to risk of domestic violence where the charges relate to domestic violence. 

The NSW Bail Act 2013 has an exhaustive list of considerations within Section 18.  This is therefore a considerably longer list but generally consistent with the Victorian provision.  When assessing bail the relevant authority is to consider 
the following matters, and only the following matters:

· the accused person’s background, including criminal history, circumstances and community ties; 

· the nature and seriousness of the offence; 

· the strength of the prosecution case; 

· whether the accused person has a history of violence; 

· whether the accused person has previously committed a serious offence while on bail; 

· whether the accused person has a history of compliance or non-compliance with any of the following:

· bail acknowledgements;
· bail conditions;
· apprehended violence orders;
· parole orders;
· good behaviour bonds;
· intensive correction orders;
· home detention orders;
· community service orders;
· non-association and place restriction orders;
· supervision orders;

· if the bail authority is making the assessment of bail concerns because the accused person has failed or was about to fail to comply with a bail acknowledgment or a bail condition, any warnings issued to the accused person by police officers or bail authorities regarding non-compliance with bail acknowledgments or bail conditions; 

· whether the accused person has any criminal associations; 

· the length of time the accused person is likely to spend in custody if bail is refused; 

· the likelihood of a custodial sentence being imposed if the accused person is convicted of the offence; 

· if the accused person has been convicted of the offence, but not yet sentenced, the likelihood of a custodial sentence being imposed; 

· if the accused person has been convicted of the offence and proceedings on an appeal against conviction or sentence are pending before a court, whether the appeal has a reasonably arguable prospect of success; 

· any special vulnerability or needs the accused person has including because of youth, being an Aboriginal or Torres Strait Islander, or having a cognitive or mental health impairment; 

· the need for the accused person to be free to prepare for his or her appearance in court or to obtain legal advice; 

· the need for the accused person to be free for any other lawful reason; 

· the conduct of the accused person towards any victim of the offence, or any family member of a victim, after the offence; 

· in the case of a serious offence
, the views of any victim of the offence or any family member of a victim (if available to the bail authority), to the extent relevant to a concern that the accused person could, if released from custody, endanger the safety of victims, individuals or the community; 

· the bail conditions that could reasonably be imposed to address any bail concerns in accordance with section 20A; 

· whether the accused person has any associations with a terrorist organisation (within the meaning of Division 102 of Part 5.3 of the Commonwealth Criminal Code);
· whether the accused person has made statements or carried out activities advocating support for terrorist acts or violent extremism; 

· whether the accused person has any associations or affiliation with any persons or groups advocating support for terrorist acts or violent extremism.

Neither the Victorian, the Queensland nor the NSW provisions are far removed from the basic considerations listed in Fisher.  Rather, they deal with the practicalities of the society we live in now; dealing specifically with issues such as various forms of orders, terrorism and other criminal organisation links, health (including mental health) and required support services, ’vulnerabilities’ such as youth as well as victims’ views (in certain circumstances).

It is proposed that Tasmanian bail legislation include a non-exhaustive list of considerations in line with Victoria and Queensland bail legislation.  This would be drafted to modernise considerations in Fisher and the current common law and provide a clear reference point not only for the legal community but for all Tasmanians. 
A non-exhaustive list is preferred as it acknowledges the diverse nature of cases and circumstances that appear in court, and the need for the judiciary to have discretion.  It also prevents the list becoming unwieldy and difficult to navigate.

Proposals
It is proposed that the Tasmanian Bail Act include: 
Proposal 5

A general presumption in favour of bail that will be displaced if an accused is found by a court to pose an ‘unacceptable risk’ of:
· endangering the safety or welfare of the victim or members of the public; or
· failing to attend court as required by the bail order; or
· committing an offence while on bail; or
· interfering with witnesses or otherwise obstructing the course of justice. 
Proposal 6

A non-exhaustive list of ‘relevant circumstances’ that the court is to take into account when assessing whether an accused is an ‘unacceptable risk’.  This list is to include the following:

· the nature and seriousness of the offence; 

· the character, antecedents, associations, home environment and background of the accused; 

· whether the accused has expressed public support for: 

· a terrorist act or a terrorist organisation; or

· the provision of resources to a terrorist organisation;
· the history of any previous grants of bail to the accused; 
· the strength of the evidence against the accused;  
· the attitude, if expressed to the court, of the alleged victim of the offence to the grant of bail;
· any conditions that may be imposed to address the circumstances which may constitute an unacceptable risk.


Issue 4 – Presumption against bail

Exceptional circumstances

In Tasmania, the common law provides that bail will only be granted to a person accused of murder in ‘exceptional circumstances’.  Although there is little case law, it would be expected that a similarly high bar would be set where an individual is charged with treason as for both these crimes the granting of bail is a matter for the Supreme Court
. 

The case of Hayes v The Queen
 held that an application for bail pending appeal would also require that the applicant demonstrate ‘exceptional circumstances’.

In addition, the Commonwealth Crimes Act 1914 provides that where federal terrorism offences, treachery, espionage or treason are being prosecuted in a State court, bail should only be granted where there are ‘exceptional circumstances’.

Therefore, there are a number of situations in Tasmania where an individual would need to satisfy the court that there are exceptional circumstances before bail would be granted.  However, apart from the Commonwealth offences these are not listed in statute.

Where bail will only be granted in ‘exceptional circumstances’ the onus of proof is reversed and the accused bears the onus of demonstrating that such circumstances exist.

When must exceptional circumstances be demonstrated in other jurisdictions?

The need to demonstrate ‘exceptional circumstances’ before bail is granted to a person accused of specified crimes appears in bail legislation in NSW, Victoria, NT and the ACT.  As mentioned previously, an exceptional circumstances test is also included in Commonwealth legislation
. 

In the Bail Act 2013 (NSW) ’exceptional circumstances’ must be shown where: 
· the accused has previously been convicted of a terrorist offence; or

· is subject to a control order in relation to a terrorist offence; or 

· there is an  application for bail pending the hearing of an appeal against conviction or sentence on indictment in the Court of Criminal Appeal or High Court. 

In Victoria, the accused must demonstrate exceptional circumstances in order to be granted bail where:

· accused of a range of serious drug offences, several terrorism related offences, as well as murder and treason; 

· the accused has conspired, attempted or incited to commit any of the aforementioned offences 

· the accused is already on bail, summons, at large, on parole or carrying out a sentence for either an ‘exceptional circumstances’ offence or a ‘show good reason’ offence (as discussed below), and they are charged with another ‘show good reason’ offence.

In reviewing Victoria’s bail system, Coghlan in his First advice recommended that the offences which place an accused person in an exceptional or show good reason test be listed in Schedules 1 and 2 of the Bail Act 1977 (Vic) (recommendation 8).  He also recommended some further offences be added to Schedule 1 which lists the exceptional circumstances categories.  Under the recommendation, the following offences would also require the accused to show exceptional circumstances why bail should be granted: 
· aggravated home invasion; 

· aggravated carjacking; 

· additional drug offences under the Criminal Code (Cth); 

· conspiracy to commit, attempt to commit or incitement to commit an offence listed in Schedule 1. 

What are exceptional circumstances?

A number of Victorian cases have considered the meaning of exceptional circumstances’ in relation to bail. In Re Scott, T Forrest J stated that 

“…there must be something unusual or out of the ordinary in the circumstances relied upon by the applicant before those circumstances can be characterised as exceptional. Exceptional circumstances may be constituted by a single circumstance, or by a combination of circumstances, and include the personal circumstances of the applicant and the strength or otherwise of the Crown case.
”

In Dale v DPP [2009] VSCA 212, the Court said at page 44:
“All things considered, we were persuaded that the appellant had established exceptional circumstances.  That conclusion was based on the combined effect of: 
· the anticipated delay in the matter coming on for trial; 

· the fact that his conditions of incarceration have caused him to suffer moderate to severe depression, which requires treatment; and 

· the potential loss of the family business.

It is unnecessary to express a concluded view on whether any of those matters on its own would amount to exceptional circumstances, as we were satisfied that in combination they did.” 

As a point of comparison, in the case of Hewett
 the court found that a stable address, compliance with bail, links with the community and a father with a terminal illness were not ‘extraordinary’ enough.  The court cited Dale and found that in Hewett’s circumstances:
“… none of the other factors relied upon, alone or in combination, distinguish the circumstances of this case from the kind ordinarily encountered.  They are incapable of establishing the necessary exceptional circumstances.”

It is proposed that the Tasmanian Bail Act include a reversal of onus with an exceptional circumstances test for a limited number of offences.  In line with the recommendation made in the Coghlan’s First advice, the offences giving rise to this reversed onus could be listed in a Schedule to the legislation.  This would ensure the list is clear, could be easily located and can be amended if needed without impacting on the flow of the legislation. 
It is proposed that the following offences would be listed: 
· murder; 

· treason; 

· attempted murder or attempted treason; 

· where an appeal against conviction for an indictable offence is pending; 

· a ‘serious indictable offence’ alleged to have been committed while the accused was on bail or parole for another ‘serious indictable offence’.

The concept of a “serious indictable offence” would need to be defined in the Act. It would likely reflect the serious crimes listed in Appendix D of the Criminal Code Act 1924. 
In addition, the Government has already committed to the introduction of an amendment to the Bail Act to ensure that an applicant for bail who has previously been convicted of a terrorism offence or is the subject of a control order may only be granted bail if the applicant demonstrates exceptional circumstances.  This change gives effect to the decisions of the Council of Australian Governments of 9 June 2017 and 5 October 2017 that jurisdictions will legislate to ensure that there will be a presumption that neither bail nor parole will be granted to those persons who have demonstrated support for, or have links to, terrorist activity.
It is also proposed that bail applications for individuals charged with murder and treason continue to be restricted to the Supreme Court and that the remaining ‘exceptional circumstances’ offences be heard by either a judge or magistrate.
Show good reason

The Bail Acts of NSW, Victoria and the ACT include a second class of offences that reverse the presumption in favour of bail.  For the purpose of this paper, they are referred to as ‘show good reason’ offences.  Appendix A shows the offences that require an accused to ‘show good reason’ in the other jurisdictions that have adopted this test.  (However, in his First advice, Coghlan recommended a change in terminology to ‘show good reason’.) 
Where an accused is charged with a ‘show good reason’ offence, or is in a ‘show good reason’ situation, the onus is on the accused to show good reason why bail should be granted.  This is a lower threshold than ‘exceptional circumstances’ but still places the onus of justifying bail on the accused.

A second, lower threshold test provides the opportunity to identify other serious offences or situations where a reversal of the onus of proof is warranted but not to the extent that the accused needs to demonstrate ‘exceptional circumstances’.

Similar factors would be taken into account by the court when assessing an accused’s application under this test as under the ‘exceptional circumstances’ test.

It is proposed that a ‘show good reason’ test be included in Tasmanian bail law.  This test would apply where a person: 
· is charged with a ‘serious indictable offence’ (likely to reflect the serious crimes listed in Appendix D of the Criminal Code Act 1924);
· is charged with conspiracy to commit, attempt to commit or incitement to commit an ‘exceptional circumstances’ offence; 

· has repeatedly breached bail
; 

· is on bail for an indictable offence that is not a ‘serious’ offence triggering the exceptional circumstances category, and is charged with a further indictable offence; 

· is under a supervisory order and is then charged with an indictable offence that is not a ‘serious indictable offence’; 

· has a history of breaching certain court orders
; or 

· is on parole and is charged with an indictable offence. 

Family violence offences 

The Family Violence Act 2004, section 12, states that “a person charged with a family violence offence is not to be granted bail unless a judge, court or police officer is satisfied that release of the person on bail would not be likely to adversely affect the safety, wellbeing and interest of an affected person or affected child.”

This reversal in onus in the case of family violence offences provides a significant protective measure for the community and the Government continues to support this provision.  The Government is therefore not proposing that this be affected by any changes to the bail system.

Under section 35 of the Justices Act 1959, subsection 2(a) provides that where an alleged offence constitutes a breach of a restraint order, interim restraint order or telephone restraint order, the justice “must consider the protection and welfare of the person for whose benefit the restraint order, interim restraint order or telephone restraint order is sought or was made to be of paramount importance”.  As with the Family Violence Act 2004 provision, the Government believes that this provision provides protection for a person who has been identified as at risk and the Government does not intend to change this provision as part of the bail law changes.
Proposals

It is proposed that the Tasmanian Bail Act include - 

Proposal 7

A presumption against bail rebuttable only if an accused can demonstrate ‘exceptional circumstances’ in the following specified circumstances:

· where the accused is charged with murder; or 
· where the accused is charged with treason; or 
· where the accused is charged with attempted murder or attempted treason; or
· where an appeal against conviction for an indictable offence is pending; or 
· where the accused is charged with a ‘serious indictable offence’ alleged to have been committed while the accused was on bail or parole for another ‘serious indictable offence’.
 Proposal 8

A presumption against bail rebuttable only if an accused can show good reason why bail should be granted in the following specified circumstances:

· where the accused is charged with a ‘serious indictable offence’; or
· where the accused is charged with conspiracy to commit, attempt to commit or incitement to commit an ‘exceptional circumstances’ offence; or 

· where the accused has repeatedly breached bail; or
· where the accused is on bail for an indictable offence that is not a ‘serious’ offence and is charged with a further indictable offence; or 

· where the accused is under a supervisory order and is charged with an indictable offence; or
· where the accused has a history of breaching certain court orders; or

· where the accused is on parole and is charged with an indictable offence.

Issue 5 – Conditions on bail

In Tasmania, the Bail Act 1994 allows both police and judicial officers (bench justices, magistrates and judges) to impose conditions on a person admitted to bail.  In addition to the primary condition of bail requiring a person’s future attendance at court, bail may involve the imposition of conditions designed to control or inhibit future conduct between charge or arrest and final verdict. 

The conditions that may be imposed vary according to the circumstances and the legislative provisions being applied.  This can be seen when looking at differences between police bail and court bail.

Police bail 

Section 5 of the Bail Act 1994 provides that when a person is admitted to bail by police, whether under section 34 of the Justices Act 1959 or section 4(3) of the Criminal Law (Detention and Interrogation) Act 1995, bail can be subject to conditions. 

For police bail the primary condition of bail is that the person admitted to bail must appear before justices on the day and at the time and place specified in the required notice
. 

Section 5 also expressly provides for the deposit of a sum of money as a condition of bail.  The deposited money is forfeited to the Crown in the event a person on bail fails to appear in court as required.

It is understood that deposit conditions are not commonly imposed by police, and are generally reserved for public order type offences in situations where there is a high likelihood that the person will not appear before justices when required -  for example where a person is a temporary visitor to the State from interstate or overseas. 
In addition, section 5(3) of the Bail Act 1994 specifies that a person admitted to bail must comply with any other conditions, including conditions controlling the conduct of the person:
· that the person admitting him or her to bail considers necessary or desirable; and

· that are specified in the required notice. 

The effect of this provision is that the only constraint on the conditions that can be imposed by police when admitting a person to bail is that the condition is considered ’necessary or desirable’. 

Section 5(3A) of the Bail Act 1994 lists some conditions to control a person’s conduct that can be imposed by police.  These examples are not designed to limit the conditions that can be imposed and serve as a guide only. They include:

· a condition requiring the person to report at a specified place at a specified time;
· a condition limiting the person’s movements and social intercourse;
· a condition of a family violence order, police family violence order or interim family violence order, made under the Family Violence Act 2004; 
· a condition preventing the person from behaving in a manner as outlined in section 106B(1). 
A person must comply with any conditions that are imposed, and a failure to do so without reasonable excuse renders a person guilty of an offence and liable on summary conviction to a fine not exceeding 10 penalty units or imprisonment for a term not exceeding 6 months, or both. 

Court bail 

For orders of bail made by judicial officers, or court bail, the primary condition of bail is that the person admitted to bail must, unless otherwise ordered by a judicial officer, “appear and surrender to the order of the court at the time and place specified in the order and to which, during the course of the subsequent proceedings, the hearing may from time to time be adjourned or to which the person may be remanded” (Bail Act 1994, section 7(3)).
Beyond this, judicial officers have complete discretion to set any conditions that are thought “desirable in the interests of justice”, and the conditions may take effect either before or after the person admitted to bail is released from custody (Bail Act 1994, section 7(4)).
While not designed to limit this discretion, section 7(5) of the Bail Act 1994 lists a number of conditions that an order for bail may be made subject to.  This includes conditions at subsections (c) and (d) that were inserted in 2015 at the request of the Chief Magistrate to clarify and strengthen the basis for including treatment conditions in a bail order for a person whose offending arises in whole or in part from a mental health condition or cognitive impairment.  The other conditions concern requirements to deposit a specified amount of money, which is forfeited if the person on bail fails to appear before court as required or fails to comply with a condition of the order for bail.

Under section 9 of the Bail Act 1994, it is an offence to contravene the requirements specified in the order for bail or any conditions of that order without reasonable cause.  A person who does so is liable on summary conviction to a fine not exceeding 20 penalty units or imprisonment for a term not exceeding 12 months, or both. 
Determining appropriate conditions

The structure of the above provisions gives wide discretion to police and judicial officers as to the conditions that can be attached to a grant of bail.  This enables bail conditions to be tailored to the specific circumstances of the accused. 

The desirability of a flexible approach to bail conditions was recognised by Cox J in Levy v Strickland
 in the following passage:

“One thing which I believe to be worthy of emphasis while dealing with the need for the judicial officer concerned to be satisfied of the necessity or desirability of imposing any particular condition is that the discretion must be exercised on an individual basis.  Some conditions may be commonly made in certain types of cases (e.g. not to drive with alcohol in the blood or at all pending trial for an offence against the Road Safety (Alcohol and Drugs) Act 1970, but they must never be allowed to become standard conditions from which in any given case the defendant is required to persuade the court to exempt him.  Such a condition must be imposed for a reason… It should not be imposed as a matter of course.”
As identified, police exercising the power to bail can impose conditions that are considered ’necessary or desirable’.  Unlike the requirement on judicial officers for conditions to be thought desirable ‘in the interests of justice’, police considerations are purely subjective.  This could enable the imposition of onerous and unreasonable conditions in the first instance by police.  While the incidence of the imposition of unreasonable and inappropriate conditions in Tasmania is unknown, the New South Wales and Victorian Law Reform Commissions considered the extent of the problem in their reviews of their respective State bail legislation. 

New South Wales

In 2012 the NSWLRC considered the question of what should be allowable conditions on bail in detail in its ​Report 113 - Bail. 

Fundamentally, the Commission’s view was that “the use of conditions and conduct requirements has a clear and legitimate purpose in ensuring that a person appears in court, does not commit serious crime while released, and does not threaten the safety of particular people or the integrity of the court processes.  Appropriately tailored conditions and conduct requirements should be diligently enforced”
. 

During consultation a large number of stakeholders raised concerns about too many conditions being imposed by police and the courts, and that this was having the effect of creating an onerous burden on those on bail
.  A number of concerns were raised about the “proliferation of conditions and conduct requirements, and their imposition in circumstances where they are not necessary”
.  Serious consequences of this situation were reported to be a substantial increase in the number of people in detention in NSW and an increase in the court time required to deal with unnecessary arrests for breach of unnecessary conduct requirements, all at a public cost
. 

The Commission accepted that there was a significant problem in this area at the time of its reporting and highlighted the following matters contributing to this
: 
· conduct requirements being imposed routinely and unnecessarily without tailoring to the situation of the individual;
· monitoring for compliance by police becoming more active and intense; and 
· arrest for failure to comply increasing. 
The Commission recognised the serious and significant burden created by the imposition of conditions and conduct requirements and contended that they should only be imposed to avoid the need to detain a person, and by limiting a person’s freedom in justifiable ways
. 

The Commission made several recommendations with respect to conditions and conduct directions in order to provide clear guidance to decision-makers, to eliminate unnecessary conditions and conduct directions, and to ensure that conditions and conduct directions imposed are reasonable and practicable.  The NSW Government adopted the intent of the Commission’s recommendations with respect to conditions, and amended the Bail Act 2013 (NSW) so that:

·  bail conditions are imposed only if the bail authority is satisfied, after assessing bail concerns under this Division, that there are identified bail concerns;
· A bail authority may impose a bail condition only if the bail authority is satisfied that:
· the bail condition is reasonably necessary to address a bail concern; and

· the bail condition is reasonable and proportionate to the offence for which bail is granted; and

· the bail condition is appropriate to the bail concern in relation to which it is imposed; and

· the bail condition is no more onerous than necessary to address the bail concern in relation to which it is imposed; and 

· it is reasonably practicable for the accused person to comply with the bail condition; and

· there are reasonable grounds to believe that the condition is likely to be complied with by the accused person.

A bail concern is defined as a concern that an accused person, if released from custody, will:
· fail to appear at any proceedings for the offence; or 
· commit a serious offence; or 
· endanger the safety of victims, individuals or the community; or 
· interfere with witnesses or evidence.
 
The same risk assessment process applies when considering the imposition of conditions, as when making a bail determination.  That is, if the bail authority determines there is an unacceptable risk, they must consider whether the risk can be mitigated with targeted conditions.  If the risks can be mitigated with appropriate conditions, the person is released, otherwise they are to be detained. 

Victoria

The VLRC’s Review of the Bail Act: Final Report (2007) considered reports of police in Victoria imposing inappropriate and unnecessarily onerous bail conditions
, and anecdotal evidence which suggested that many of the most inappropriate bail conditions were imposed by police.  The increased risk of breach and consequently of remand created through this practice was regarded with considerable concern
. 

The Commission made a number of recommendations to improve and clarify aspects of the Bail Act 1977 (Vic) as they applied to the imposition of bail conditions, and safeguard against the imposition of excessive and unreasonable conditions.  It was the Commission’s clear view that the Bail Act 1977 (Vic) should not refer to specific conditions of bail that may be ordered, instead preferring “a flexible approach within defined parameters
”. 

There has been a series of amendments to the Bail Act 1977 (Vic) relating to bail conditions since the Commission published its report in 2007.  The current Victorian provisions on conditions that may imposed on bail reflect recommendations made by the Commission.
Section 5 of the Bail Act 1977 (Vic) provides the framework for the conditions of bail that a court can impose
. 
The primary bail condition relates to attendance at court. The court is then required to consider the imposition of bail conditions in the following, escalating order, from least to most onerous:

· own undertaking without other conditions;
· own undertaking with conditions about conduct of the accused;
· with a surety or a deposit of money, with or without conditions about conduct of the accused.
In addition a court considering the release of an accused on bail may only impose a condition in order to reduce the likelihood that the accused may: 

· fail to attend in accordance with his or her bail and surrender into custody at the time and place of the hearing or trial; or

· commit an offence while on bail; or

· endanger the safety or welfare of members of the public; or

· interfere with witnesses or otherwise obstruct the course of justice in any matter before the court.

If a court imposes one or more conditions, each condition and the number of conditions:
· must be no more onerous than is required to achieve the purposes of subsection (3); and 

· must be reasonable, having regard to the nature of the alleged offence and the circumstances of the accused.

There are additional provisions that regulate the use of surety and deposit conditions.

Other jurisdictions
The majority of Bail Acts in other states and territories contain provisions that, like those of the NSW and Victorian Acts, are designed ensure that bail conditions are appropriately targeted to manage bail risks, and to limit the imposition of unreasonable and excessive bail conditions. 
  The exception to this is the South Australian Act.  There are no restrictions on the type of conduct conditions that can be imposed in the Bail Act 1985 (SA).
Are changes required?
The current Bail Act 1994 in Tasmania allows for a flexible approach to the imposition of bail conditions by police and judicial officers.  However, it does not contain equivalent provisions to those in the majority of bail Acts in other Australian jurisdictions designed to ensure that bail conditions are appropriately targeted to manage bail risks, and to limit the imposition of unreasonable and excessive bail conditions. 
It is proposed that a more prescriptive provision regarding the imposition of bail conditions would be of benefit in Tasmania. This will provide a clear statutory framework for the conditions that can be imposed on a grant of bail and should include: 
· a requirement that a condition on bail be imposed only to reduce the likelihood that an accused may:

a) endanger the safety and welfare of a victim or member of the public; 

b) fail to attend court in accordance with his or her bail;
c) commit an offence on bail;
d) interfere with witnesses or otherwise obstruct the course of justice in any matter before the court;
· a requirement that a condition of bail must be no more onerous than necessary and must be reasonable, having regard to the nature of the alleged offence and the circumstances of the accused.

Continuing nature of bail conditions
In his First advice, Coghlan recommended legislative amendments to provide that any conduct conditions imposed by a bail decision-maker continue in effect until bail is continued, varied, revoked or the matter is finally determined
.  The Victorian Government has adopted this recommendation in the Bail (Stage One) Amendment Act 2017
.

This recommendation is designed to clarify the law on the continuing nature of bail conditions
.  Coghlan pointed to a common view “that conduct conditions in relation to any accused cease operation if the accused has failed to appear in accordance with his or her bail undertaking and/or a warrant has been issued”
.  Coghlan further highlighted that this is a plainly undesirable situation “given the important role that conduct conditions play in protecting alleged victims and the broader community”
.  

It is proposed that the continuing nature of conduct conditions be clarified in the Tasmanian Bail Act. 
Contravention of a condition 

In Tasmania, a person can be charged for contravention of a condition of bail, and may, if necessary, be arrested.  The consequences of arrest have been considered under Issue 2, and include revocation of police bail and suspension of court bail.  In addition, contravention of a condition of bail is a summary offence that is punishable by fine, imprisonment or both as provided for in sections 5(4) and 9 of the Bail Act 1994. 
The majority of the other states and territories have equivalent offences for contravention of conditions of bail
.  The exceptions to this are NSW and the ACT.  In these jurisdictions only failure to appear in court constitutes an offence, as provided for in section 79 of the Bail Act 2013 (NSW) and section 49 of the Bail Act 1992 (ACT).  There are also equivalent provisions in the bail Acts of the other states and territories that give police the power to arrest a person who is found to be in contravention of their bail
. 
The Government is not proposing any change to the offence provisions for contravening a conditions, but would welcome any submissions on this matter.

Proposals

It is proposed that the Tasmanian Bail Act include: 

Proposal 9

A requirement that conditions of bail be imposed only to reduce the likelihood that an accused may:

· endanger the safety and welfare of a victim or member of the public; or
· fail to attend court in accordance with his or her bail; or
· commit an offence while on bail; or
· interfere with witnesses or otherwise obstruct the course of justice in any matter before the court.
Proposal 10

A requirement that a condition on bail must be no more onerous than necessary and must be reasonable, having regard to the nature of the alleged offence and the circumstances of the accused.
Proposal 11

A non-exhaustive list of the conditions that might be imposed on an accused person who is admitted to bail.  One condition to be included in this list is electronic monitoring. 

Proposal 12

A provision to clarify that any conduct conditions imposed by a bail decision-maker continue in effect until bail is continued, varied, revoked or the matter is finally determined.

Issue 6 – What form should bail take

In Tasmania, the form of bail differs depending on whether it is police bail or court bail. 

Police bail

Police bail takes the form of a bail ‘notice’ as required by section 5(1) of the Bail Act 1994 and prescribed by the Bail Regulations 2014. 

When police admit a person to bail the Act sets out the following processes to be followed:

· a notice must be handed to the person admitted to bail on release from custody which is to specify the day, time and place where the person admitted to bail is to appear before justices; 

· the notice must be endorsed with a statement that the notice was handed to the person admitted to bail on release from custody; and 

· the endorsement must be signed by the officer admitting the person to bail. 

Court bail

Court bail takes the form of an ‘order for bail’ as provided for in Part 3 of the Bail Act 1994. 

An order for bail is made by a judicial officer, who can require the terms of an order for bail specified in a bail document to be signed by the person admitted to bail.  The form of the bail document is prescribed by the Bail Regulations 2014.

If a person is required to sign an order for bail, the person cannot be released from custody until they have signed the bail document acknowledging the terms of the order, and acknowledging that they are bound by those terms.

Court bail is also subject to section 7(3A) of the Act, which enables the Crown to advise of a change of date by written notice to a defendant who is bailed and due to appear in the Court of Criminal Appeal or the Supreme Court.  This helps to reduce unnecessary court appearances for defendants.

Other states and territories

The form of bail varies in the other states and territories, with common terminology of ’undertakings’, ’orders’ and ’agreements’ in use. 

The NSWLRC considered the language and structure of bail in its ​Report 113 - Bail.  The Commission recommended a plain English drafting of the new NSW Bail Act and modernisation of key terminology, including the replacement of the term bail itself, with “release pending proceedings” or “detain pending proceedings”
. 

While the NSW Government did not adopt this recommendation, it adopted recommended reform to the terminology surrounding conditional bail as well as undertakings. 

The Commission identified the unsuitability of the terminology of ’agreement’ in the former NSW Bail Act.  While commonly referred to as bail conditions, conduct requirements under the former Act were not in fact conditions under the legislation.  Rather, the actual condition of bail was the requirement to enter into an agreement relating to conduct
.

In expressing its preference for a more straightforward conduct direction the Commission noted that ’agreements’ in the context of bail were coercive and not as their term suggested, obligations assumed voluntarily
. 
Bail legislation, in the Commission’s view, should abandon all pretence of a voluntary assumption of an obligation. 

Tasmania, however, does not use the term ‘agreement’ in its legislation relating to bail.

It is not proposed to alter the current terminology of bail notices and orders for bail in Tasmanian legislation although any comments in relation to this are welcome.  


Issue 7 – Further application for bail

At present, the pathway for individuals who have had bail refused or revoked, or who are unhappy with their bail conditions is not straightforward or easy to navigate.  Relevant provisions are split between the Justices Act 1959, the Criminal Code Act 1924 and the Bail Act 1994 and the provisions themselves are not simply written.

Section 22 of the Bail Act 1994 allows a person charged with an offence, breach of duty, or in respect of whom an application for a restraint order has been made, to orally apply for bail, or orally apply for a variation of a bail order. These applications can be made on any occasion when the person appears before the Supreme Court or a justice pursuant to an order of remand, an order of adjournment, or arrest under section 10. 
Also, section 23 of the Bail Act 1994 allows a person charged with an offence, breach of duty, or in respect of whom an application for a restraint order has been made, to make an application in the prescribed manner for bail or to vary conditions at any time to the court in which a person last appeared. 

Section 24 of the Bail Act 1994 also allows an application to revoke bail to be made at any time, in the prescribed manner, to the court in which the person admitted to bail last appeared.

Section 304 of the Criminal Code Act 1924 provides an avenue to apply for bail in the Supreme Court for anyone charged with a crime.  This broad provision therefore enables an individual to seek bail from the Supreme Court if charged with an indictable offence, even when there is a more efficient avenue available through the Magistrates Court.

For an appeal against an order of bail made by a judge of the Supreme Court, section 305 of the Criminal Code Act 1924 allows an appeal to be made to the Full Court of the Supreme Court, or the Court of Criminal Appeal.

Appeals against bail decisions in the Magistrates Court are enabled through the following provisions: 

· section 125B of the Justices Act 1959 - appeal to a magistrate where the bail decision has been made by a justice, and 

· section 125C of the Justices Act 1959 -  appeal to the Supreme Court where the bail decision has been made by a magistrate. 

Under any bail system there exists a tension between the need to allow an individual to have access to court to appeal a decision or apply for release or variation and to guard the system against appeals and applications that have no merit.  A significant increase in the number of bail matters coming before the Supreme Court over recent years has had resource implications for both the Supreme Court and the Office of the Director of Public Prosecutions (‘ODPP’). 

Due to their nature, bail matters are given priority by the Supreme Court.  Bail matters are both time consuming for the staff of the ODPP and involve considerable court time at the expense of other, substantive matters. 

The Government is proposing reforms to restrict bail appeals from the Magistrates Court to the Supreme Court to situations where the appeal is based either on lack of jurisdiction or an error of fact or law (or both) in the decision appealed.  The appeal will be required to be made within 28 days after the making of the order to be reviewed.  
The Government is also proposing that applications for bail may only be made to the Supreme Court (as opposed to the Magistrates Court) where the applicant has already been committed for trial and has appeared in the Supreme Court on the charge or charges in question, or where the person has been charged with an ‘exceptional circumstances’ offence
.  This change will necessitate an amendment to section 304 of the Criminal Code Act 1924.
It is also proposed to limit applications for bail where the applicant has been refused bail previously on the same charge/s to situations where there has been a change in circumstances, or where a person was not legally represented at their previous application. This should be drafted broadly so as to encompass a range of scenarios, including a change in the circumstances of the accused (e.g. that they now have a stable place to live) or changes in the nature of the case against them (e.g. a lessening in strength of the prosecution case or the length of time before the matter may be finalised).

It is expected that the above changes will significantly reduce the volume of bail matters coming before the Supreme Court but will not limit the ability of any individual to apply for bail or to apply for a variation to bail in the Magistrates Court if there has been a change in the circumstances of that individual.

The changes are aimed at ensuring that any application for bail is heard in the most appropriate court and that appeals from bail decisions are not seen as an alternative method of reapplying for bail.
The proposed changes will be included in either the bail legislation or in the Magistrates Court (Criminal and General) Bill package, which will replace the Justices Act 1959 and which is to be tabled in 2018.

Proposals
It is proposed that Tasmanian legislation be amended to: 

Proposal 13
Restrict appeals on bail from the Magistrates Court to the Supreme Court to situations where the appeal is based on either a lack of jurisdiction or an error of fact or law (or both) in the decision appealed.
Proposal 14

Restrict applications for bail to the Supreme Court (as opposed to the Magistrates Court) to situations where the applicant has already been committed for trial and has appeared in the Supreme Court on the charge or charges in question, or where the person has been charged with an ‘exceptional circumstances’ offence.
Proposal 15

Restrict applications for bail where a previous application has been refused to situations where there has been a change in circumstances in relation to the accused or case.

Appendix A – Comparison of provisions between Australian jurisdictions
	Jurisdiction
	Source of law
	‘Right’ or presumption of bail
	Bail considerations

	Tasmania
	Common Law +

Bail Act 1994

Justices Act 1959

Criminal Code Act 1924
Youth Justice Act 1997 
	Presumption of bail

Burton v R [1974] 3 ACTR 77 - It was held that prima facie every accused is entitled to his freedom until he stands trial
	Fisher - Bail should only be refused if there is a real and substantial reason to fear that the defendant will not appear on his trial, or that he would be likely to commit offences during the period of bail.

Other considerations include: 

• the defendant's state of health; 

• any possibility that the defendant might tamper with prosecution witnesses; 

• the attitude of the prosecution to the application; 

• any prejudice that the defendant might suffer in the preparation of his defence; 

• the safety and security of members of the public; and 

• the delay before the determination of the proceedings.

	Victoria
	Bail Act 1977
	Presumption of bail

Section 4(1) Any person accused of an offence and being held in custody in relation to that offence shall be granted bail:

a) If it is not practicable to bring him before a bail justice or the Magistrates Court within 24 hours after he is taken into custody;

b) During any postponement of the hearing of a charge for the offence or whilst he is awaiting trial;

c) Where the case was adjourned by a court.
	Section 4(2)(d)(i) Onus on Prosecution to show "unacceptable risk" of; failing to appear at court, committing an offence, endangering safety/welfare, or interfering with witnesses.

	NSW
	Bail Act 2013
	Presumption of bail

Section 7(1) Bail is authority to be at liberty for an offence, (2) bail can be granted under this Act to any person accused of an offence.
	Section 17 - Onus on Prosecution to show "unacceptable risk" of; failing to appear at court, committing a serious offence, endangering safety/welfare, or interfering with witnesses.

	SA
	Bail Act 1985
	Right

Section 4 - the following persons are eligible for bail: 

• person taken into custody on a charge or a child; 

• convicted but not yet sentenced; 

• convicted of an offence but hasn’t exhausted all rights of appeal; 

• appearing for allegedly failing to observe a condition;

• before a court in answer to a summons; 

• arrested on a warrant; 

• a person who is no longer a serious and organised crime suspect.
	No mention in Act


	Jurisdiction
	Source of law
	‘Right’ or presumption of bail
	Bail considerations

	WA
	Bail Act 1982
	Right

Section 5 - An accused who is in custody for an offence awaiting his initial appearance in court is entitled to have his case for bail for that appearance considered.
	No mention in Act

	Queensland
	Bail Act 1980
	Right

Section 7 - Power of Police to grant bail

Section 8 - Power of court to grant bail

Section 10 - General powers as to bail
	Section 16 - Onus on Prosecution to show "unacceptable risk" of; failing to appear at court, committing an offence, endangering safety/welfare, or interfering with witnesses, stay in custody for defendants own protection.

	NT
	Bail Act
	Presumption of bail

Section 8 - Presumption in favour of bail - this section applies to an offence except an offence to which section 7A applies (presumption against)
	No mention in Act

	ACT
	Bail Act 1992
	Presumption of bail

Section 5 - An accused person may be granted bail in relation to any period when the person is not required to attend court in relation to the offence with which the person has been charged.
	No mention in Act





	Jurisdiction
	‘Show cause’ and ‘show good reason’
	Exceptional circumstances
	Commonwealth Crimes Act 1914 and other sources

	Tasmania
	No mention in common law
	Murder - bail granted where "exceptional circumstances" are shown AND bail pending an appeal only granted in exceptional circumstances - Brown (1979)
	The Cth Crimes Act 1914 amends the Cth Judiciary Act by prescribing an exceptional circumstances test for the following fed offences when tried in a state or territory court;  a terrorism offence (other than "association" under s.102.8 of the Cth Code); Cth offences causing death (or ancillary offence), treason, espionage, treachery

Family Violence Act 2004 section 12 - judge is not permitted to grant bail unless he or she is satisfied that the release of the applicant would not be likely to adversely affect, not only the safety of the affected person (and/or any affected child), but also his/her/their "wellbeing and interests"

Justices Act 1959 Section 35 - restraint order

	Victoria
	Section 4(4)

• Indictable offence while waiting for trial for another indictable offence;

• Serious offence where there is a history of various types;

• Stalking where there is a history of various types;

• Contravention of family violence orders and/or notices where there is a history of various types;

• Contravention  of personal safety intervention order where there is a history of various types;

• Aggravated burglary, Aggravated/Home invasion, Aggravated carjacking;

• Any indictable offence where there is a history of various types; 

• Arson causing death;

• Trafficking drugs of various types;

• Cultivation of narcotic plants.
	Section 4(2)

• Murder;

• Treason;

• Trafficking in a drug or drug of dependence - large commercial & commercial quantity;

• Cultivation of narcotic plants – large commercial quantity & commercial quantity;

• Importing prohibited imports;

• Smuggling;

• Preventing the seizure of any prohibited imports or smuggled goods;

• Master not to use or allow use of ship for smuggling (doesn’t apply to narcotic goods);

• Importing or exporting border controlled drugs or plants of various quantities (Commonwealth Criminal Code s 307.1-307.9);

• Providing documents or information facilitating terrorist acts;

• Offence to obstruct or hinder search or other powers – terrorism.
	





	Jurisdiction
	‘Show cause’ and ‘show good reason’
	Exceptional circumstances
	Commonwealth Crimes Act 1914 and other sources

	NSW
	Section 16B

• An offence punishable by imprisonment for life;

• Serious indictable offence of various types; 

• Serious personal violence offence or offence of wounding or grievous bodily harm;

• An offence under the Drug Misuse and Trafficking Act 1985 that involves cultivation, supply, possession, manufacture, importation, exportation or production of a commercial quantity.
	Section 22 & 22A Bail shall not be granted unless exceptional circumstances: 

• an offence pending in the Court of Criminal Appeal; 

• Membership of terrorist organisation offence;

• Commonwealth terrorist offence;

• previously been convicted of a terrorist offence; and 

• Subject to a control order of Pt 5.3 Commonwealth Criminal Code.
	

	SA
	No mention in Act
	Section 10A An applicant taken into custody in relation to any of the following offences if committed, or allegedly committed, by the applicant in the course of attempting to escape pursuit by a police officer or attempting to entice a police officer: 

• Manslaughter by driving; 

• Causing death or harm by use of vehicle; 

• Acts endangering life or creating risk of serious harm by driving; 

• Non-compliance with bail agreement; 

• Contravenes an intervention order (in relation to physical violence);  

• Serious and organised crime suspect; 

• Blackmail; 

• Threats or reprisals relating to persons involved in proceedings/ public officials; 

• Causing bushfire; and 

• Serious firearms offence.  
	

	WA
	No mention in Act
	Schedule 1 Section 3A - 3C Refuse bail unless exceptional circumstances can be established: 

• Bail for accused charged with serious offence committed while on bail or early release for another serious offence;

• Murder;

• Bail after conviction for accused awaiting disposal of appeal.
	


	Jurisdiction
	‘Show cause’ and ‘show good reason’
	Exceptional circumstances
	Commonwealth Crimes Act 1914 and other sources

	Queensland
	Section 16(3)

• Indictable offence with a history of various types;

Offence against the Criminal Organisation Act s 24 (control order) & s 38 (public safety order);

• S 359 Criminal Code - Offences against liberty – aggravated threats;

• Charged with offence where there is history of various types.
	No mention in Act
	

	NT
	No mention in Act
	Section 7A

• Murder;

• An offence against Misuse of Drugs Act punishable term of imprisonment for 7 years or more;

• An offence against Customs Act 1901 (Cth) narcotic goods punishable by imprisonment for 10 years or more;

• An offence against Division 307 Criminal Code (Cth) punishable by a term of imprisonment for 10 years or more;

• Control Order offences – Serious Crime Control Act (s 36,37,38 or 55); 

• Terrorism (s 54 Criminal Code);

• Threats or reprisals relating to persons involved in criminal investigations (s 103A Criminal Code);

• Sabotage (s 242 Criminal Code);

• Arson (s 243(1) Criminal Code);

• Serious harm (s 181 Criminal Code) & various types;

• A serious offence and history of various types;

• A serious sexual offence.
	





	Jurisdiction
	‘Show cause’ and ‘show good reason’
	Exceptional circumstances
	Commonwealth Crimes Act 1914 and other sources

	ACT
	Section 9B Presumption for Bail does not apply to the grant of bail:

• Offences in schedule 1;

• In previous 10 years found guilty of an offence involving violence or the threat of violence;

• An offence against the Crimes Act 1900, s 30, 31, 35 (threat to kill, threat to inflict gbh, stalking);

• Offence for contravention of protection order;

• Contravention of a family violence order;

• Treason 

• A person convicted of an indictable offence but not sentenced.
	Section 9C

• Murder;

• Trafficking, manufacturing, cultivating, selling, supplying, procuring a child to sell - large commercial quality of controlled drug;

• Includes attempt.
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