ADVOCATES’ IMMUNITY FROM CIVIL SUIT

SUBMISSION OF [NAME OF YOUR ORGANISATION]

	This template is provided to assist you in responding to the Options Paper.  

Part A contains general questions.  Part B contains more specific questions about the various options for reform and ancillary mechanisms that could be used in conjunction with those options.  You may also wish to make further comments or provide additional information on one or more of the options.  




PART A:  GENERAL COMMENTS

· Please indicate whether in your view the common law immunity for advocates should be:

(a) Retained;

(b) Abolished; or

(c) Modified.

· Please indicate the public policy considerations that you believe are significant.  (For example, it might be said that the immunity should be retained in order to ensure that the finality of judgments is not undermined – ie to avoid re-litigation and collateral attack.  Other public policy considerations which have been relied upon at various times are discussed in Appendices 1 and 2 to the Options Paper.)

· Please outline the advantages of your preferred option.  

· Please outline the disadvantages of the alternative approaches.  

· Please indicate whether you consider that any of the ancillary mechanisms outlined in the Options Paper would be useful operating in conjunction with your preferred option.

PART B:  DETAILED COMMENTS

Option 1 – Retaining the immunity:  

1. Should the immunity remain a matter for the courts or is it appropriate for the legislature to play a role?

2. Should the ‘intimately connected’ test be reformed?  This issue is also raised at Question 21.

3. Should a different approach be taken in relation to civil and criminal matters (ie would it be appropriate to modify or abolish the immunity in relation to civil matters, even though the immunity is retained in relation to criminal matters)?  This issue is also raised at Question 18.

4. Should ancillary mechanisms be utilised to provide a means of redress to litigants?  If so, would the mechanisms described in the Options Paper be useful?  Are they practicable?  Are other ancillary mechanisms available?  Additional issues relating to possible ancillary mechanisms are set out at Questions 24-32.
5. Are there other issues that are relevant to continued operation of the immunity?

6. Please provide any further comments or information you consider relevant.  

Option 2 – Abolishing the immunity:

7. What are the key risks associated with abolishing the immunity?

8. Do you consider that the risk of re-litigation and unmeritorious collateral attack is significant?  What are the practical concerns?  

9. Can these be addressed?  

10. Is re-litigation against the public interest even where a claim of negligence has substance?

11. Do the risks suggest a different approach for civil and criminal proceedings?

12. Should ancillary mechanisms work in conjunction with the right of a litigant to bring proceedings against the advocate?  If so, would the mechanisms described in the Options Paper be useful?  Are they practicable?  Would other ancillary mechanisms be available?  Additional issues relating to possible ancillary mechanisms are set out at Questions 24-32.

13. If the immunity is abolished, is this likely to affect the conduct of proceedings in court?  Will it have any impact on access to justice?  

14. Do you wish to comment on the experience of overseas jurisdictions where the immunity has been abolished or has never applied?

15. What practical considerations would be relevant if the immunity was abolished?  In particular:

· Would there be a likely impact on professional indemnity insurance?

· Are the rules of civil procedure in your jurisdiction adequate, having regard to the issues discussed at paragraphs 87-89 of the Options Paper?  

· Do you wish to comment on issues in relation to the standard of care?

· Do you wish to comment on issues of causation?

16. Are there other issues that are relevant to the question of whether to abolish the immunity?

17. Please provide any further comments or information you consider relevant.  

Option 3 – Modifying the immunity:

18. Should the immunity be retained in respect of criminal proceedings but abolished in respect of civil proceedings?  Should other categories of proceedings be treated differently (eg family law proceedings)?

19. Should the immunity be confined to work done in court?  

20. Should the immunity be restricted to the presentation of evidence and the advancement and answering of argument?  If so, how would this approach improve on the current ‘intimately connected’ test?

21. Should the limits of the immunity be clarified through statute, in particular by clarifying the meaning of ‘work done out of court which is intimately connected with the conduct of the case in court’?  

22. Should the immunity be preserved only for prosecutors and/or public defenders?

23. Would another form of modification be available?  Please provide any further comments or information you consider relevant.

Ancillary mechanisms that could be used in conjunction with one or more of the above options:

24. Would providing a ground of appeal provide a suitable mechanism?  Could this work in conjunction with any or all of the above options?

25. Should the ground of appeal based on the advocate’s incompetence be extended to apply to civil proceedings as well as criminal proceedings?

26. Should the ground of appeal based on the advocate’s incompetence be extended to apply in the case of the advocate’s mere negligence or failure of duty?

27. Is there merit in a model that combines an avenue of appeal with a claim against the advocate (for example, as per paragraph 148-149 of the Options Paper).

28. What practical considerations need to be taken into account if an appeal model is adopted?

29. Would it be appropriate to require that the litigant must have successfully appealed before a claim for damages could be brought?  

30. Would costs mechanisms provide a useful mechanism?  

31. Would disciplinary mechanisms provide a useful mechanism?  

32. Would any other ancillary mechanism be available?  Please provide any further comments or information you consider relevant.

