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1. INTRODUCTION
There has been no systematic review of the Jury Act 1899 since its enactment. There have been many amendments to the Act, but these have all been ad hoc in response to particular issues that were current at the time.

The Jury is fundamental to our system of Justice, particularly the criminal justice system. There is a need to review the Act to ensure that it meets the contemporary needs of the Justice system as well as the jurors themselves.

The jury system is reliant on public duty by the community. Jury service is an important civil function but many people do not want to be inconvenienced by it. Surveys have revealed that there is a negative attitude towards jury service because of the inconvenience caused.

Consequently, this Review is not just a law reform exercise. It is also about looking at the jury system from the point of view of jurors to see what changes ought to be made to reduce inconvenience and make jury service more appealable.

There have been a number of reviews of the jury system conducted in Australia. The most recent have been the NSW Jury Task Force in 1993(1) ; the Litigation Reform Commission of Queensland(2); and the Report of the Victorian Law Reform Committee 1996-1997(3). This Issues Paper draws on the work done by these bodies.

It is beyond the scope of this Review to look at whether there ought to be a jury in civil and criminal cases. In addition, the Review does not revisit recent reforms to the Act including reserve jurors and majority verdicts.
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2. REPRESENTATIVENESS
The first issue that must be confronted when reviewing the Jury Act is whether or not modern juries in Tasmania are representative of the community. The concept of representativeness is at the heart of the jury system.

However, the Jury Act sets out broad categories of persons who are ineligible for or disqualified or exempt, or able to be readily excused, from jury service. The question therefore has to be asked: does the Jury Act ensure that the jury system is representative or does it in fact hinder that representativeness? Representativeness is used in the sense of a representative selection or sample of a larger population.

General Qualifications
Persons who have not attained the age of 65 years and who are enrolled on the State Electoral Roll are qualified to serve as a juror.

It could be considered that making persons aged 65 ineligible to serve on juries is discriminatory. There would appear to be no rational reason for providing that persons 65 years and over are ineligible to serve on juries. It is probable that this particular age was adopted to bring it into line with the compulsory retirement age in the Public Service.

If the age barrier is removed, the question arises as to whether elderly people ought to have the right to elect not to serve on a jury. The Queensland Jury Act provides that persons of the age of 70 years and over, if called to serve on a jury, can elect not to serve.

ISSUES 
Should the age barrier of 65 years be removed?
If the age barrier is removed, should elderly people have the right to elect not to serve on a jury if summoned, and if so, at what age should they have that election?
Disqualification by Reason of Criminal Conduct
Under the current Act, there are two groups of persons who are disqualified by reason of criminal conduct; those disqualified for five years from the end of the disqualifying event and those currently subject to certain Court orders.

In accordance with the proposal to increase the representativeness of a jury, the question has to be asked as to whether the categories of criminal conduct, which disqualifies persons from serving on a jury, should be changed.

Two competing principles need to be balanced:

(a) the desirability of not applying unnecessary restrictions on those who have paid their debt to society; and

(b) the need to ensure, so far as is practicable, the impartiality of the jury system.

Permanent Disqualification
The Jury Act provides for no permanent disqualification for criminal conduct whatever the offence and whatever the length of imprisonment.

A person who has been sentenced to imprisonment for a period of less than three months is not disqualified from jury service for any period.

In addition, a person who has been sentenced to a term of imprisonment, no matter how long that imprisonment, is no longer disqualified from jury service if five years has elapsed since release. 

The question that has to be asked is whether a person who has been sentenced to a lengthy term of imprisonment should be forever disqualified from serving on a jury.

At the present time this probably does not matter given the fact that the Crown has an unlimited right to stand aside. One assumes that persons who have a criminal record, but who are not disqualified, are stood aside by the Crown in the interests of justice.

However, if there is to be any change to the rights of the Crown in relation to standing aside, then the issue of whether there ought to be an extension of disqualification for a convicted person needs to be considered.

Recent changes to the Queensland Jury Act in 1995 have provided that any person who has been sentenced to imprisonment for whatever term is disqualified from ever serving on a jury, as is a person who has been convicted of an indictable offence whether on indictment or summarily. It could be considered that in the interests of representativeness, the Queensland provisions go too far.

All other States have a provision which disqualifies a person convicted of an indictable offence and sentenced to a certain period of imprisonment. These persons are permanently disqualified. The minimum period of imprisonment varies from jurisdiction to jurisdiction. In Victoria it is a minimum period of three years, in South Australia and Western Australia two years, and in the Australian Capital Territory one year.

In considering the issue of indictable offences one must bear in mind that in the Court of Petty Sessions when sentencing a person for an indictable offence, a magistrate can sentence that person to one year’s imprisonment for a first offence and three year’s imprisonment for a second and subsequent offence.

ISSUES
Should persons convicted of indictable offences, whether dealt with summarily or on indictment, and sentenced to a term of imprisonment, be permanently disqualified from jury service?
If so, should there be a minimum term of imprisonment for that disqualification to apply and what should that minimum term be?
Five Year Disqualification
The Jury Act disqualifies from jury service any person who within the last five years has been imprisoned to a term of imprisonment which must be of at least three months.

In all States and Territories in Australia a person will be disqualified from jury service if they have been imprisoned within a certain period of time. In Victoria and Western Australia, as in Tasmania, this period is five years. In the Northern Territory the period is seven years and in South Australia and New South Wales it is ten years. There is no question that the community would expect that persons who have been released from a sentence of imprisonment relatively recently, should be ineligible for jury service. The question is what period should apply?

A further question is whether or not the current minimum three month period should continue to apply, or, to put it another way, should a person who has been sentenced to imprisonment of less than three months, have no restrictions on his or her ability to serve on a jury.

ISSUES
Should a person who has been sentenced to a term of imprisonment and who is not otherwise disqualified, be disqualified from jury service if the term of imprisonment has been completed within a certain period of being summoned for jury service?
If so, what should that period be?
Should this disqualification apply to any term of imprisonment, or only to terms of a minimum period?
If there is to be a minimum period, what should that period be?
Persons Subject to Certain Court Orders
Under the Tasmanian Jury Act the following persons are disqualified under this category:-

· a person undergoing a sentence of imprisonment imposed as a consequence of a conviction for an offence whether or not that sentence is wholly or partially suspended;

· a person who is detained in prison under a declaration that the person is a dangerous criminal;

· a person bound by an undertaking under section 7(f) of the Sentencing Act 1997; and

· a person subject to a probation order or a community service order.

Section 7(f) of the Sentencing Act 1997 enables a court, with or without recording a conviction, to adjourn proceedings for a period not exceeding sixty months on the offender giving an undertaking with conditions attached.

In respect of a person in prison under a sentence of imprisonment or as a result of being declared a dangerous criminal, there can be no argument that this ought to be retained as a disqualifying ground. In respect of community service orders (CSO) and probation orders, the reason for their inclusion in the Jury Act as a disqualifying event, would appear to be that they continue on after the day of sentence. That is, they cannot be discharged immediately, such as a fine, for example.

Community service orders require the person subject to them to undertake community service which includes work. They are also required not to commit an offence punishable by imprisonment while the order is in force. These orders are usually preserved for the more serious offences and for repeat offenders. They are available only on conviction. 

ISSUES
Should persons subject to a CSO be disqualified from jury service?
In relation to probation orders, these can be imposed either with or without a conviction. These essentially simply require a person not to commit an offence punishable by imprisonment during the period of the order and to be under the supervision of a probation officer. It could be considered unfair for a person who obtained one of these orders, without a conviction being recorded, to be disqualified from jury service, where a person who commits the same offence and who is convicted and fined, is not subject to any disqualification.

ISSUES
Should a person subject to a probation order be disqualified from jury service?
Should a person subject to an undertaking under s.7(f) of the Sentencing Act be disqualified from jury service?
Categories of Persons Permanently Exempt from Jury Service
The Jury Act provides that certain persons and classes of persons are permanently exempt from jury service. These extensive categories of exemptions undoubtedly significantly reduce the representativeness of the jury system and certainly place a burden on those who have no such exemption. It means that those persons who are not exempt from jury service will have to serve on a jury more often than should be the case.

The categories of exemption relate either to a person’s current occupation or to a perceived difficulty in serving. Moreover, where a person is exempt, then the spouse of that person is also exempt. There is certainly no justification for the latter.

The jury system in Queensland was reformed in 1995 to greatly increase the representativeness of juries. The Queensland Jury Act of 1995 provides a short list of persons who are "not eligible" for jury service while all other persons are qualified and liable to serve unless excused from service by a judge or the Sheriff. Adopting this approach would have the following benefits:-

1. it would remove the requirement for two types of persons who are ineligible for jury service, namely, those who are disqualified and those who are permanently exempt;

2. it would greatly increase the number of persons eligible for jury service; and

3. it would increase the representativeness of the jury system.

In Queensland, tightly structured criteria apply to excuse a person from jury service. Practice directions are also issued on the procedural requirements for excusal. To justify a person being excused under the criteria, jury service needs to cause either substantial hardship to the person because of the person’s employment or personal circumstances; substantial financial hardship to the person; or substantial inconvenience to the public or a section of the public. Where other persons are dependent on the person to provide care, excusal may be justified if the circumstances are such that suitable alternative care is not readily available. A person’s state of health is also a factor which is to be considered in determining whether or not to excuse a person. The practice directions also govern the circumstances where a person may be permanently excused from jury service.

ISSUES
Should the fundamental principle for jury service be that persons are ineligible if they are involved in the justice system or may be biased, with all other persons being eligible, with the ability to apply for an exemption on stated grounds?
If an ineligible list is adopted, the question then arises as to what persons or categories of persons should be added to the list of "ineligibility" referred to previously, that is, criminal conduct and disqualifying events etc.

Persons Exempt by Reason of Current Occupation
Judicial Officers
The Jury Act provides that judges and magistrates and their spouses are exempt from jury service.

There is no doubt that judges and magistrates should continue to be ineligible for jury service. However, should this apply to their spouses? 

ISSUES
Should the spouses of judges and magistrates be ineligible for jury service?
The Governor
The Jury Act provides that the Governor and his or her spouse and members of his or her staff and household are exempt.

It is considered that the Governor should continue to be ineligible for jury service but should this apply to his or her spouse, staff, or household?

ISSUES
Should all or any of the Governor’s spouse, staff and household be ineligible for jury service?
Members of Parliament and Executive Council
The Jury Act provides that all Members of Parliament and Executive Council and their spouses are ineligible.

Members of Parliament and Executive Council should continue to be ineligible, but should this apply to their spouses?

ISSUES
Should the spouses of Members of Parliament be ineligible for jury service?
Legal practitioners and their employees
The Jury Act provides that persons who are in actual practice as a legal practitioner and their staff, as well as persons who are engaged as legal practitioners in the Crown or a State Instrumentality are exempt. In addition, the spouses of these exempt persons are also exempt. All States in Australia exempt lawyers in actual practice from performing jury service. This is on the basis that a lawyer’s legal knowledge and experience may possibly have an undue influence on fellow jurors. Lawyers are an integral part of the justice system and possess specialised knowledge. A jury is required to reach a fair verdict based on the facts before them. If there is a lawyer amongst them, then he or she will be able to impart knowledge and information into the process, which may unduly influence fellow jurors.

In 1995 Queensland provided that lawyers were eligible for jury service. However, this was repealed in 1996 and lawyers in actual practice are now ineligible for jury service.

ISSUES
Should lawyers in actual practice of the law, whether in private practice or within Government or a State Instrumentality, be ineligible for jury service?
If so, should their spouses or staff also be ineligible?
Persons employed in the Department of Justice and Industrial Relations and their spouses
Persons employed in the Department of Justice and Industrial Relations and their spouses are exempt from jury service.

The Department of today is a far different Department to its predecessor, the Attorney-General’s Department, which existed back in 1899. Obviously this amendment was aimed at lawyers and persons employed in the Courts, such as judges and magistrates.

However, the Department comprises a number of divisions and programs which have absolutely nothing to do at all with the justice system. The divisions of the Department are as follows:

· The Ombudsman

· The Health Complaints Commissioner

· The Commissioner for Review

· The Enterprise Commissioner

· The Sex Discrimination Commissioner

· The Industrial Commission

· The Workers Compensation and Rehabilitation Tribunal

· The Electoral Office

· The Industrial Relations Office

· The Consumer Affairs and Fair Trading Office

· The Corporate Affairs Office

· Births, Deaths and Marriage Registry

· Corporate Services

· Magistrates Court

· Supreme Court

· Corrective Services Division

· The Crown Solicitor’s Office

· The Solicitor-General and his Office

· The Director of Public Prosecutions and his Office

Given the extremely wide range of organisations that come within the Department, it is considered that the employees within that Department who are ineligible need to be restricted to only relevant employees.

One approach may be that taken in South Australia where only the employees of a government department whose duties are connected with the investigation of offences, the administration of justice or the punishment of offenders, are ineligible.

So far as the Department is concerned, this would include employees in the Supreme and Magistrates Court, the Director of Public Prosecution’s Office and the Corrective Services Division.

Given the fact that the structure of Government frequently changes, drawing the criteria in this fashion would enable any changes in the Department of Justice and Industrial Relations and the amalgamation of functions with other Departments to be catered for.

ISSUES
Should all employees in the Department of Justice and Industrial Relations be ineligible for jury service? If not, should this criteria be drawn so that it applies to employees of a Government Department whose duties are connected with the investigation of offences, the administration of justice or the punishment of offenders?
Should the spouses of ineligible Government employees also be ineligible?
Police officers and persons employed in the Department of Police
The Commissioner of Police, Deputy Commissioner of Police and all other police officers and their wives are exempt from jury service.

In addition all non-police officers employed in the Police Division of the Department of Police and their spouses are exempt.

It is inarguable that serving police officers ought to be ineligible for jury service. However, should this apply to their spouses and to public servants employed in the Department of Police and their spouses

ISSUES
Should spouses of police officers be ineligible for jury service?
Should non-police officers in the Department of Police be ineligible and, if so, should this apply to their spouses?
Persons employed in Corrective Services
Persons employed in the Corrective Services Division of the Department of Justice and Industrial Relations and their spouses are exempt from jury service.

It is considered that persons in the Corrective Services Division ought to be ineligible. However, if the general ineligibility criterion relating to those persons employed in a Department having responsibility for the administration of justice, investigation of offences and prison administration is adopted, they will be covered in that.

Officers of courts
Officers of the courts and their spouses, clerks to justices and their spouses and the Sheriff and his or her officers and their spouses are exempt.

It is considered that these persons should continue to be ineligible for jury service. However, if the general criterion relating to persons employed in a Department whose duties of office are connected with the investigation of offences, the administration of justice or the punishment of offenders is adopted, they will be covered in that.

Heads of agencies, statutory office holders and members of a State instrumentality
Heads of agencies, holders of Offices that are State instrumentalities or the Chairman or other principle member of a State instrumentality are exempt from jury service. This would presumably include chairman and board members of Government Business Enterprises.

It could be said that there is little justification for giving a blanket exemption for these persons.

No doubt they are very busy persons and may not have the time to serve on a jury. However, is this a sufficient reason to give them a blanket exemption. They would be able to apply for exemption to the Sheriff under the criterion for exemption referred to earlier. This relates to such matters as substantial hardship to the person because of the person’s employment or substantial inconvenience to the public or section of the public.

ISSUES
Should Heads of agencies, statutory office holders and members of State Instrumentalities be ineligible for jury service?
Professional occupations
The following persons are exempt from jury service:

· doctors, dentists, optometrists, pharmacists, veterinary surgeons, physiotherapists and nurses who are in actual practice;

· persons on full-time teaching staff at universities, colleges and schools (whether Government or private);

· masters or skippers and crews of merchant ships, fishing vessels or ferries; and

· pilots and crew of commercial aircraft.

In line with the general principle that the numbers of persons ineligible for jury service should be drawn tightly, it could be argued that all these exemptions should be removed. If there is any concern by particular members of a profession, then they may be more appropriately dealt with on an individual basis for the application of the criteria for exclusion for good reason on a particular occasion.

ISSUES
Should all or any of those professional occupations be exempt from jury service?
Categories of exemption based on personal grounds
The Sheriff may, if a summoned juror shows that there are reasonable grounds for doing so, exempt that juror from jury service.

The Act specifically states that family responsibility must be treated as a reasonable ground for exemption. Family responsibility is defined to mean a person having an obligation which requires his or her presence elsewhere for the purposes of caring for the day-to-day needs of another person.

The grounds of personal hardship are discussed later in relation to the general criteria for excusal for good reason on a particular occasion

Persons with a disability
The Jury Act enables the Sheriff to disqualify a person if the Sheriff is satisfied that by reason of that person’s illness, disorder, disability or infirmity of mind of body, that person should not serve as a juror.

This category seems to assume that certain groups of people are incapable of performing the functions of a juror.

There is no doubt that some members of these groups of people are incapable of performing the functions of a juror. But the provisions in the Act do not state that.

The question is whether the person’s disability makes that person incapable of effectively performing the functions of a juror.  In most cases, a person with a disability will be capable of performing the functions of a juror.

ISSUES
Should this provision in the Act be replaced with a general category which renders ineligible a person with a physical, intellectual or mental disability that makes the person incapable of effectively performing the functions of a juror?
Inability to read and write and inadequate knowledge of the English language
The Sheriff is able to disqualify a juror if the Sheriff believes that that person should not serve as a juror by reason of the person’s inability to read, write or understand the English language sufficiently well to try a cause.

The basis for this category is that important evidence may be in a document form so jurors need to be able to read. It is often also useful for jurors to take notes of important evidence as it is given.

This exemption could also limit or exclude the participation of people who are blind or vision impaired. A person who is blind or vision impaired mar require a reader or other personal support to facilitate their role as a juror. This may involve expense.

There is no doubt that this exemption has the potential to reduce the numbers of ‘Non English Speaking Background’(NESB) persons serving on juries and thereby effecting the representativeness of juries. The alternative is to remove this exemption and allow any person to serve on a jury irrespective of their ability to understand the English language. This would require the provision of interpreters in trials. However, given the complexity of trials and the wide variety of languages, this may be impractical.

ISSUES
Should persons who are unable to read or write the English language be ineligible for jury service?
Should people who are blind or vision impaired be eligible for jury service, and if so, what level of support would be appropriate?
Entitlement to be excused for good reason
This is currently covered in s.7B of the Jury Act and has been referred to previously. The Sheriff can excuse a person from serving as a juror if reasonable grounds are shown. Family responsibility is particularly identified as a reasonable ground to be excused from jury service.

However, there is no guidance in the Act as to what constitutes reasonable grounds.

This has been reviewed in Queensland and section 21(1) of the Queensland Jury Act could be used as a useful model. Under that section, in deciding whether or not to excuse a person from jury service, the Sheriff is required to have regard to the following:

(a) whether jury service would result in substantial hardship to the person because of the person’s employment or personal circumstances;

(b) whether jury service would result in substantial financial hardship to the person or his or her employer;

(c) whether jury service would result in substantial inconvenience to the public or a section of the public;

(d) whether others are dependent on the person to provide care in circumstances where suitable alternative care is not readily available; and

(e) the person’s state of health.

There is also a provision which enables the Sheriff to excuse a juror in accordance with a practice direction issued by the Judges.

ISSUES
Should there be a provision along the lines of s.21(1) of the Queensland Jury Act enabling persons who have been summoned, to be exempted from jury service?
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3. CHALLENGES
In Tasmania there are currently three ways in which a party can prevent a prospective juror from being empanelled on a jury: the peremptory right of challenge; the challenge for cause procedure; and the Crown’s right to stand aside in criminal trials.

A peremptory challenge is a challenge to a prospective juror during the empanelment process which automatically excludes that person from serving as a juror at that trial. No reason is required.

The Crown may request that a juror stand aside without giving any reason. That person then returns to the pool and may be called again if the pool is exhausted prior to the selection of 12 jurors. If this occurs that prospective juror can only be challenged for cause.

The challenge for cause procedure is usually on the basis that the prospective juror is ineligible or disqualified or may be suspected of actual bias. Challenges for cause are determined by the Judge at the trial.

The defence has six peremptory challenges, and in a multiple defendant trial, this applies to each accused person.

In relation to the Crown’s right to stand aside, this is unlimited.

In civil trials the number of peremptory challenges is limited to four.

Attachment 1 to this Paper, sets out the number of stand asides and challenges exercised in 62 criminal trials in Tasmania in 1997. The average number of stand asides exercised by the Crown for the year is 5, with the average for Hobart being 4.7, Launceston 6.5 and Burnie 4.5. On 5 occasions the Crown stood aside 10 or more jurors, and on 15 occasions, more than 6, the number allowed to the defence.

The average number of challenges by the defence was 3.9, with the average for Hobart being 3.5, Launceston 3.6 and Burnie 4.7. On 15 occasions the defence challenged the maximum number allowed, namely 6.

Situation in Other Jurisdictions
Tasmania is the only jurisdiction in Australia where the Crown still retains an unlimited right to stand aside prospective jurors. The trend in other jurisdictions is to replace the Crown’s former right to stand aside with the right to make peremptory challenges in the same number as the defence. There has also been a trend to reduce the number of peremptory challenges.

In New South Wales and South Australia both the Crown and the defence are entitled to three peremptory challenges. In the Northern Territory it is six, and in the Australian Capital Territory, Queensland and Western Australia eight challenges are permitted.

In Victoria an accused is given six, five or four peremptory challenges depending upon the number of accused who are standing trial and the Crown has the same number of peremptory challenges.

In addition to a right of peremptory challenge in the Crown, some jurisdictions continue to allow the Crown to stand aside potential jurors. In the Australian Capital Territory, the Northern Territory and Western Australia, the Court has a discretion to stand aside a juror at the request of the Crown. In the Northern Territory the Crown can apply for an order to stand aside a maximum of six jurors, while in Western Australia the limit is four. There is no limit on the Crown’s right to request the Court to stand aside jurors in the Australian Capital Territory.

Justification
The history of peremptory challenges and the Crown’s right to stand aside is an ancient one and has been with us as long as there have been juries.

There are a number of rationales for challenges to jurors. The New South Wales Law Reform Commission, in its 1985 discussion paper, entitled "The Jury in a Criminal Trial" stated that the challenge "is a mechanism designed to ensure the existence of an impartial jury in the particular trial"(4) and that challenges "are intended to be used to eliminate extremes of partiality and prejudice"(5). Challenges were seen as consistent with one of the main aims of the jury selection process, which is "to ensure that no person who is biased serves on a jury"(6). 

The peremptory challenge is particularly useful in preventing jury bias when it is exercised by the defendant "The peremptory challenge is the only effective tool with which the accused can eliminate suspected bias from the fact finding tribunal and attempt to secure a jury of his or her peers"(7).

"The rationale for challenge without cause by the defence is broadly that it enables defendants to prevent anyone in whom they lack confidence from serving on the jury even though they are unable to assign specific reasons for their objections. In the absence of a more formal procedure for assessing potential bias - such as the American voir dire system - peremptory challenge is effectively the only means of removing jurors about whose impartiality the defendant is in doubt but for whom such doubts fall short of justifying challenge for cause"(8).

Criticisms
If the main aim of the jury selection process is to ensure that each jury is representative of the community, then the right to challenge jurors conflicts with that aim and can be used to distort the representativeness of juries. Prospective jurors can be challenged on the basis of age, gender, appearance or social group which may lead a particular party to believe that the selection of a particular juror is inimical to the interests of either the Crown or the defence. The use of the challenge can lead to jury stacking. This is far easier for the Crown than it is for the defence, given the fact that there is no limit on the right of the Crown to stand aside a juror.

There is anecdotal evidence that in Tasmania challenges are used, not to ensure impartiality, but to select a jury favourable to the interests of either the Crown or the accused.

The challenge is an arbitrary and extremely imprecise tool which, in the defence case, is based predominantly on appearance.

The defence is supplied only with the name, address and occupation of prospective jurors. Consequently, in the defence case, the peremptory challenge is a very haphazard and inaccurate basis for selecting a jury.

In relation to the prosecution, as will be seen later, it receives from the Police information on all prospective jurors relating to non-disqualifying convictions, and this is the basis upon which they will challenge a juror. However, the Crown will also challenge on the basis of occupation, age, gender or appearance in the same way as the defence.

Given the haphazard and imprecise nature of the challenge, one has to ask whether the use of the challenge meets its aim, which is to remove from the jury persons who may not be impartial.

One also has to consider the issue of challenges from the juror’s prospective. One can only imagine the puzzlement by a prospective juror who is challenged before he or she is empanelled without having any knowledge as to the reasons for such a challenge. No doubt, for many prospective jurors this is an intimidating and puzzling experience, given the fact that these people have given up their time to attend for jury service only to be challenged or asked to be stood aside without reason.

A further issue that needs to be considered in this context is whether the right for the Crown to stand a juror aside is the same as the right of peremptory challenge of the defence.

The justification for the Crown having the right to stand aside a juror is that the Crown is the guardian of due process. If the Crown believes, from information that it has, that a juror will not be impartial or would be biased, then in the interests of justice it should stand that juror aside.

However, should the Crown exercise its right to stand aside in such a way as to mould a jury which was likely to be sympathetic to the Crown’s case? It might be said that this is incompatible with the Crown’s traditional role as the guardian of due process.

The Commonwealth Director of Public Prosecutions has issued guidelines on how Commonwealth prosecutors are to exercise their right to challenge jurors: 

"The function of the prosecutor in the selection process is to ensure, as far as possible, that the juror selected is impartial, balanced and generally representative of the community. The extent to which he or she can do so is dependent on the information available, the number of potential jurors who may be challenged or stood aside, and the number of people on the jury panel. Generally the prosecutor’s function can only be performed imperfectly.

It is not the function of the prosecutor to seek to achieve a jury that will favour the prosecution. The primary duty of the prosecutor, as in all stages of the prosecution process, is to be fair."(9)
And further:

"No potential juror should be challenged or stood aside on the grounds of sex, race, religion or, unless it has a bearing on fitness for jury service, age."(10)
The Victorian Office of the Director of Public Prosecutions has issued guidelines in relation to this matter which are contained in the organisation’s Office Manual at page 35:

"Prospective jurors should not be challenged for the purpose of selecting a particular type of jury by reference to such considerations as age, occupation, sex or ethnic origin. Nor should the right to peremptory challenge be exercised arbitrarily or capriciously. The question in every case is whether the individual is unfit for any reason to serve as a member of the jury."

As will be seen later, the Police provide the Crown with information on non-disqualifying convictions in respect of prospective jurors on a jury panel. It is considered that the Crown’s challenge to a juror to stand aside should be based on a nexus between the convictions of that juror and the nature of the trial. When considering this issue the Victorian Director of Public Prosecutions, in his submission to the Victorian Parliamentary Law Reform Committee into the Jury Service, stated as follows:

"Standing aside a potential juror would normally occur when there is a rational nexus between the prior conviction and the nature of the trial upon which the juror may be called to adjudicate. The Crown prosecutor would have concluded that such a juror would be unlikely to give a true verdict according to the evidence and in the interest of justice that juror should be challenged."(11)
Given the fact that the current system for standing aside and peremptory challenge attacks the core aim of the jury system, namely that a jury be representative, the question arises as to whether, in order to protect the integrity of the jury system, there ought to be any changes to the current system, and if so what those changes should be.

ISSUES
Should the right to stand aside or the right of peremptory challenge be abolished?
If the Crown is to retain its right to stand aside a juror, should that be unlimited or should it be restricted? If it is to be restricted, what number of stand asides should the Crown have and should it be the same as for the defence?
Should the number of defence challenges be reduced and if so, to what number?
Should there be a maximum number of combined defence challenges in multiple defendant trials and if so, what should that be?
Should the number of peremptory challenges in a civil trial be reduced?
Should the right to stand aside a juror be exercised in the same manner as the right of peremptory challenge? If not, how should the right be circumscribed?
Jury List Vetting
Section 9 of the Jury Act provides that when preparing a jury list for a jury district the Sheriff is required to exclude the names of persons known to the Sheriff not to be qualified for serving as jurors or exempt from so serving.

The section also goes on to enable the Sheriff to request the Commissioner of Police to furnish such information as is available to him or her as the Sheriff may require. By this method the Sheriff provides the Commissioner of Police with a proposed jury list, and the Commissioner provides information to the Sheriff in relation to those persons who are disqualified from jury service by virtue of their criminal history.

In addition to these statutory provisions, for many years the Commissioner of Police has provided the Director of Public Prosecutions and his Office with a list of persons in each jury panel who have non-disqualifying criminal convictions. Crown prosecutors routinely receive copies of these lists which assist them when exercising the Crown’s right to stand aside jurors. However, neither the accused persons nor their legal representatives receive copies of these lists.

It is considered that the practice of suppling information to the prosecution is neither unlawful nor unfair. If the Crown is to be charged with the duty of ensuring that a jury comprises persons who are impartial and indifferent to the case to be tried and are not biased, then in order to carry out this role it needs to be provided with information which assists it in carrying out that task.

A person may be unsuitable for jury service on the basis that there is a nexus between the person’s prior non-disqualifying conviction and the nature of the offence which is to be tried.

It would appear that there are only two problems with the current system.

First, the defence does not have access to the information supplied to the prosecution.

It could be argued that the defence ought to have access to this information so as to avoid any perception that the Crown is somehow tampering with the empanelling process.

Queensland has dealt with this issue in its Jury Act 1995. Section 35 provides that information obtained by one party which may show that a person is unsuitable, must be disclosed to the other party as soon as practicable.

The second problem with jury vetting is that potential jurors are not informed that there will be a check of their criminal records for the purposes of identifying disqualifying and non-disqualifying convictions. As has already been pointed out previously, it must be extremely embarrassing for a prospective juror to be challenged owing to prior convictions and not knowing anything about it. There needs to be an enhanced process of providing information to potential jurors which should inform them about the jury vetting process.

ISSUES
Should the defence have access to the Police information supplied to the Crown?
Should the Jury Act have a provision similar to the Queensland Jury Act 1995?
Should potential jurors be informed that there will be a check of their criminal records?
Top of Page / Table of Contents
 

4. COMMUNITY ATTITUDES TO JURY SERVICE
Improving the community's attitude towards Jury Service
Law Reform Commission reports in Queensland, Victoria and New South Wales(12) indicate that surveys conducted in those States show that the jury service has been a rewarding experience and that the community attitude is that jury service is an important civil function but that many people do not want to be inconvenienced by it. The surveys also indicate a growing negative attitude towards jury service, the inconvenience caused, the lack of information given to jurors, the conditions under which jurors serve, remuneration and the perceived lack of efficiency of the system. 

Deputy Sheriffs comment that there are a growing number of complaints within Tasmania concerning the above matters. A number of matters have already been raised in other parts of this Report, including the number of jurors called and challenges.

Community Education
In other States, community education programs have been developed. Work in schools, including developing courses in citizenship, the role of jurors and reference material on the jury system, is provided in other jurisdictions. 

In all States a video has been produced which is screened to potential jurors in the jury assembly room. In different ways, these videos outline the functions of the jury and the stages of a criminal trial. In South Australia potential jurors are invited to attend jury information days and observe a trial in action. Reports have recommended brochures outlining the functions, operation and importance of the jury system and the role of juries and the conditions of jury service should be made available through public centres. Interactive computer screens and internet sites could be established to provide this information.

In Tasmania a pamphlet (see Attachment 2) is forwarded to jurors together with the jury summons. When prospective jurors arrive at court they are given a short talk, primarily consisting of information regarding parking facilities, payment and the need to listen to the recorded message as to when they will be required for jury service. There is little information given on the role or functions of the juror, the trial process or the right of challenge. This information is regarded as the function of the Judge in the particular trial.

Improving the conditions of jury service
Remuneration
In Tasmania a person serving on jury service is paid $10.00 for the first half day of attendance, $15.00 per day for the first three days of service, $20.00 per day where the attendance exceeds three days or, where the person is in receipt of salary or wages or is self employed, the actual loss not exceeding $80.00 per day. At Attachment 3 is a comparison with remuneration paid to jurors in other jurisdictions.

Although the remuneration paid to jurors is higher than other States, a significant number of jurors are dissatisfied that they are not fully compensated for jury service. In addition, a number of larger firms and government business enterprises which used to make up the difference between the amount paid no longer do so. The Deputy Sheriff will excuse persons where an applicant can show hardship.

 

A number of the reports on jury service have recommended that the remuneration for jury service should put the employee in the same financial position as he or she would have been in but for the jury service, including payment where a juror would have received overtime. Attachment 4 is a sample of three jury panels showing the percentage of jurors paid an allowance ($10-$20 per day), loss of salaries (up to $80 per day) and those who did not claim payment. 83% of jury payments represented loss of salary or wages. In the sample, 39% of persons claiming loss of salary or wages claimed more than the maximum payment of $80. The average claim was $17 in excess of the maximum sum. If the daily allowance was increased by the amount in the first column the sample indicates that the total amount paid to jurors would increase to the amount in the second column.

$ 80.00 (current amount) 

$170,000.00

$120.00

$195,000.00

$150.00

$199,000.00

$200.00

$216,000.00

Actual loss of wages

$228,000.00

Physical conditions
Jury courts are located in Hobart, Launceston and Burnie. In Hobart the jury assembly room sits 64 persons in a dilapidated airport lounge style facility. Where more than 64 persons are called, jurors are required to stand. There are no tea or coffee facilities and no literature available to jurors.

Launceston and Burnie have no jury assembly rooms. In all centres there is no separate access for jurors and they are required to pass through the same area as defendants on bail, defendants' families and other parties to the case. Courtroom facilities for jurors are cramped and jurors sometimes complain of lack of leg room. Jury retiring rooms are adequate in Hobart and Launceston for 12 jurors, but inadequate for reserve jurors. Jury room facilities in Burnie are totally inadequate and in 1992 the jury assembly room was converted to a jury room. Furniture remains inadequate.

The conventional two-tiered design of jury boxes does not take into account the access needs of people with mobility disabilities. It is unlikely that court rooms in Launceston, Hobart and Burnie would readily accommodate a juror who uses a wheelchair.

Reports on jury service from other jurisdictions recommend that in order to ensure that juries are treated appropriately a number of initiatives should be introduced. A separate entrance should be provided for jurors so that they do not come in contact with accused persons, witnesses or lawyers. Jury assembly rooms should be adequate and appropriate material should be provided. Refreshments should also be provided to jurors.

Improvement to the facilities is constrained by the design of the existing courts. A number of immediate steps could be undertaken, including tea and coffee machines in each building and replacement of antiquated seating in each centre. Major alterations to jury accommodation would be impractical in the existing buildings.

ISSUES
What steps should be taken to improve community attitudes to jury service?
What information needs to be given to jurors? Would a video presentation about the function of jurors be appropriate?
Should a Court Visitation Program, as exists in South Australia, be introduced?
Should remuneration be increased, and if so, to what level?
In a civil jury trial, should the party which requests trial by jury, meet the costs of remunerating the jurors rather than the Crown, which is not a party to the proceedings?
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5. PRE-SELECTION OF JURORS
Introduction
The method for compiling jury lists and pre-selecting jurors is set out in the Jury Act and Jury Regulations. These were substantially amended in 1991 with the introduction of a computerised jury system. The procedure for selecting an individual juror to a specific trial takes place in five stages:

1. Definition of jury districts.

2. Compilation of master jury list.

3. Jury panel selection.

4. Excusal, deferral and striking out.

5. Selection of jurors to serve on a particular trial.

Definition of jury districts
A jury district is proclaimed for each place where the Supreme Court sits, ie Hobart, Launceston and Burnie. These districts are defined by censor collector districts supplied by the Electoral Commissioner so that the information can be supplied electronically from the Electoral Office. The districts are roughly a radius of 40 kilometres from the court house.

A large number of people do not live within any jury district. Other States have larger jury districts and the problem of disenfranchisement could be addressed by extending the jury district. However, in 1991, when the jury district of Burnie was extended to include Devonport (a distance of 54 kilometres), approximately 80% of summoned jurors sought excusal on the grounds of hardship caused by excessive travelling.

Compilation of Master Jury List
The jury list (called a Master Jury List) is compiled to give a pool of jurors from which individual jury panels are selected. The Act provides that the Sheriff shall exclude all persons not qualified or excused from serving from that list(13). The current practice is to draw jurors sufficient for two years, being approximately 7,000 for Hobart, 7,000 for Launceston and 5,000 for Burnie. These are drawn at random by a computer from the electoral roll for the particular jury district supplied by the Chief Electoral Officer.

It is proposed to draw annual jury lists to enable more up to date information to be held in the jury system.

Jury panel selection
Jury panels are selected for each of the sittings in Hobart, Launceston and Burnie. Jurors normally are required to attend for jury service for a period of two weeks, but that period will be extended if a juror is sitting on a particular trial which extends beyond the two week period. There are 16 panels in Hobart, 7 in Launceston and 6 in Burnie.

The judge issues a precept(14). Although the Jury Act describes a manual system, in fact the panel is selected from the master jury list by computer using a random generator. The panel list containing names, addresses and occupations is forwarded to Tasmania Police for vetting to ensure that persons not qualified to serve(15) are deleted from the list. That list is then returned to the Sheriff's Office and the summonses sent approximately three weeks prior to the date the jurors are required.

Excusal, deferral and striking out
In order to obtain sufficient jurors for each jury panel a large number of persons are summoned. The average number of persons summoned is 250 in Hobart, 400 in Launceston and 330 in Burnie. Equally, a substantial proportion of the number of persons summoned apply to be deferred or permanently excused. In order to be excused, deferred or exempted the juror or his or her employer must complete a statutory declaration. At Attachment 5 is a break down of the numbers of persons seeking to be deferred or exempted and the grounds for seeking same.

Selection of jurors to serve on a particular trial
Potential jurors are asked to assemble a quarter of an hour prior to the court sitting. In Hobart there is a separate jury assembly room. In Launceston they assemble in the back of the court. In Burnie they assemble in the jury room itself which was formerly the jury assembly room. A sheriff's officer calls the roll and gives a short speech outlining procedural matters only, eg how to claim payment.

The whole jury panel will often be required to wait until persons remanded are dealt with which may take up to three quarters of an hour.

After the trial is called jurors are called individually into the court (in Hobart). They take their place in the jury box and if challenged by the defendant or stood aside by the Crown they are required to then leave the jury box and the court room. If a person is not challenged or stood aside they are sworn in as a juror for that particular trial.

Those potential jurors not selected return to the jury assembly room and are advised by the Sheriff's Officer of a likely date when they are to be required to attend court again. They are asked to phone a recorded message which advises them whether they are required or not.

Issues concerning improvements in the method of selecting jurors
Jury Districts
The definition of a jury district is such that many Tasmanians are disenfranchised from jury service because they do not live within a radius of 40 kilometres of the court houses in Hobart, Launceston and Burnie. This has obviously been adopted for practical purposes and so as not to cause hardship to those persons who do not live close to the court houses.

Should jury districts be expanded so that fewer persons are disenfranchised from jury service? One suggestion has been to increase the size of jury districts, but enable those persons that live outside of a radius of say 30 kilometres to elect not to serve Although this would substantially increase the pool of prospective jurors, the administrative cost would be increased as the number of jurors who are required to be called would increase.

ISSUES
Should jury districts be expanded so that fewer people are disenfranchised from jury service, and if so, how should they be expanded?
If they are expanded, should persons have the right to elect not to serve if they live outside a certain radius and if so, what should that radius be?
Master Jury Lists
Not all States use a master jury list. Some States draw individual panels directly from the jury list supplied by the Electoral Office. With computerisation there is no reason why panels cannot be drawn directly from the whole jury roll. There are, however, advantages in the master jury list system as it enables the Sheriff to ascertain those potential jurors who will serve during a given period.

ISSUES
Should the jury panels be drawn from the jury roll supplied by the Electoral Office, or should a Master Jury List continue to be used?
Numbers deferred and excused
Attachment 6 indicates that there are an excessive number of jurors called for the numbers required to serve. In 1997:

· 8,500 persons were summoned; 768 jurors served (jurors may have served on more than one jury);

· a high proportion of persons summoned (62%) were exempted or deferred;

· a high proportion of persons summoned but not excused (25%) failed to attend; and

· a large pool of jurors (average 88) attend on the first day to draw a maximum of two juries at any one time.

One suggestion that is used successfully in South Australia, Victoria and New South Wales, is for a questionnaire to be sent to all persons on the annual master jury list. The questionnaire would advise the jurors:

· to confirm that the name, address etc is correct on the form;

· that they will be required for jury service within the following year;

· of the proposed dates of jury panels;

· to nominate any jury panels on which they are unable to serve; and

· to advise any change of address.

In other States this has had the effect of substantially reducing the number of requests for deferral. It also gives the Sheriff the opportunity to follow up any mail that is returned to sender. The disadvantages of such a system is that it increases the administrative workload of the Sheriff's office and is an additional cost to mail out to all potential jurors in that year.

ISSUES
Should a questionnaire be sent to all persons on the Master Jury List as occurs in other jurisdictions?
What other processes could be introduced to reduce the number of requests for deferral?
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6. JURY MANAGEMENT PROCESSES
If one examines the jury selection processes it is clear that they have been designed with the interests of the system in mind. The interests of the jurors have played little part in their development. Consequently it can be said that there are many aspects of the current process which are not favourable towards jurors.

Jury service can impact on a person’s life to a great degree. Given the fact that society requires persons to undertake this duty, the processes need to be examined to ensure that they also meet the needs of jurors which will make it less likely that persons will seek exemption from jury service. This ensures that jury duty is spread as widely as possible across the community as well as enhancing the representativeness of juries.

The current system causes a number of problems for jurors.

Notice to Jurors
Given the fact that serving on a jury or being selected on a jury panel will impact on the lives of those persons selected, the current provisions whereby three weeks notice is given for jury service, is totally inadequate.

It is little wonder that the number of exemptions granted to persons summoned for jury service are excessive. Three weeks notice is far too short for a person to reorganise their business and personal affairs.

Given the fact that it is proposed to use annual jury lists, it may be possible to advise a person towards the end of the year that they have been placed on the Master Jury List for the following year, and that they may at some stage during that year, be summoned to serve on a jury panel. This will give those persons the opportunity of advising those parts of the year in respect of which they are unable to serve on a jury. This would enable the Sheriff’s office to arrange jury service at a time which suits the juror, rather than a time that suits the Court. This particular issue could be catered for in a questionnaire to be sent to all those on the Master Jury List which has been referred to earlier.

Remand Days
A further matter that impacts on jury service is the requirement that a panel must appear at Court on the first day of a particular sitting, which will also happen to be a remand day where all accused, who have been remanded to the Supreme Court for those sittings, are required to attend Court.

Given the lack of appropriate waiting areas for jurors in the three Supreme Courts in Tasmania, this means that jurors mingle with defendants on bail, defendants' families and other parties to the case. This is totally inappropriate.

However, given the impracticality of making structural changes to the current buildings so as to have separate waiting areas and entrances in order to avoid this contact, further ways to overcome the problem ought to be examined.

One option that could be considered is to ensure that where the first day of a sitting occurs on a remand day, the jurors are not summoned to appear at the Court until after remands have finished

In Hobart, where there are two Criminal Courts running, this will mean that the criminal trial in the other Court will not be able to commence until the remands have finished. However, to continue with the current system would place the needs of the Courts ahead of the needs and interests of the jurors.

ISSUES
What changes could be made to the jury management process to ensure that jurors do not have to mingle with defendants and other parties to the case?
Should jurors only be summoned to appear after remands have concluded?
Challenges
The number of challenges and stand asides are dealt with elsewhere. A number of jurors have commented that the process of selection of jurors is intimidating or at least confusing. A juror is challenged without any reason being given at any stage up to the time they are sworn in.

It has been suggested that the administrative practice whereby a person can be seated in the jury box before being challenged is embarrassing to a potential juror and administratively time consuming as people shuffle backwards and forwards in the jury box. This could be overcome by challenges prior to a person reaching the jury box and adopting the practice from other jurisdictions that all jurors are sworn in together.

ISSUES
What changes to the process of challenge and stand aside could be made to make the process less intimidating and embarrassing to jurors?
Should challenges and stand asides be exercised prior to the person reaching the jury box?
One Day Trial or One Day Systems of Jury Service
Persons who have been summoned to serve on a jury panel and who are not empanelled on the first day, are required to be on standby for summoning for empanelment on a jury for a two-week period. This must cause uncertainty with potential jurors as to whether or not they will actually serve on a jury during that period which, if they are, may extend beyond the two-weeks. This obviously impacts upon their personal lives over that period.

The inconvenience is somewhat ameliorated by the fact that the Court has put in place a recorded phone message so that panel members who have not been empanelled can ring and receive advice as to when they are required to attend Court. Of course the length of time that these persons are required for jury service may extend beyond the two-week period because they may be selected for jury service towards the end of that two weeks. Jurors who have been on standby for jury service for the best part of two weeks, and who are then empanelled to extend their jury service beyond the two weeks, would no doubt be reluctant to serve on a jury at that time.

In the United States some Courts have introduced what they call a one trial or one day system of jury service. Under this system, those persons who have been summoned to appear on a jury panel, have to appear on only one day. If a person is empanelled for a trial on that first day, then that juror serves on that case and is then discharged. For those persons who are not empanelled to serve as a juror on the first day, then they are discharged and do not have to return to the Court further.

This contrasts with the current system whereby those persons who have been summoned to serve on a jury panel are required to attend for jury service for two weeks. If a person is empanelled on a jury and the trial is completed within the two weeks, then the juror goes back into the pool for possible empanelment on another jury.

The Victorian Law Reform Committee, in its Report entitled "Jury Service in Victoria" considered this one day system of jury service and had this to say about it:-

"The one trial or one day scheme is considered to be "the single most effective way of reducing the burden of jury service" and reflects a growing trend in the United States to reduce the length of jury service. In 1994 the system was used in about 33% of jurisdictions in the United States. The scheme makes it possible for people who cannot afford to be absent from work for long periods, or who have other commitments which exclude them from performing lengthy jury service, to serve for just a few days. The United States experience has been that "a short term of jury service results in fewer requests for postponement and makes it easier for courts to justify strict enforcement proceedings".(16) 

There is no doubt that the introduction of such a system would lessen the burden of jury service and lead to greater community involvement. Because of the lessening of the burden it is likely that the number of people applying for exemption from jury service would drop dramatically, thereby increasing the representativeness of juries. It will also lessen the inconvenience which is currently experienced by persons who are summoned for service on a jury panel.

However, it is conceded that this would cause operational difficulties foNr the Sheriff’s office and may increase administrative costs. It would require a dramatic increase in the number of jury panels and may lead to a less efficient use of Court time.

ISSUES
Should a system of one trial or one day jury service be introduced in Tasmania?
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Attachment 1
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Attachment 2
JURY DUTY
Your Part in the Administration of Justice in Tasmania
You have been selected as a member of a jury panel and may be chosen to serve as a juror. As this could be a new experience for you the following information may help you to understand and appreciate your responsibilities in performing this civic duty. By means of the jury the people of the community participate directly in criminal and civil trials. Although it may at times be personally inconvenient it is an important civic obligation.
Supreme Court of Tasmania
Salamanca Place
HOBART
Telephone: (03) 62333457
Facsimile: (03) 62234258
Who is Eligible To Be a Juror
Generally speaking, all persons on the State electoral roll who have not attained the age of 65 years are eligible to serve as jurors. Some categories of persons are not eligible to serve as jurors, such as persons who have been convicted of a serious offence. Other persons may be exempt from service, such as persons engaged in the medical profession, practising lawyers, police, shift workers, teachers, self employed persons and persons engaged in emergency services. If you consider you are exempt or not eligible to serve you should complete the declaration form and return it to the Supreme Court as soon as possible.

How Jurors Are Selected
At intervals of approximately 18 months the Sheriff of the Court prepares a list of all persons who live in the area where the Court is to sit and who seem to be qualified to serve as jurors. From this list a panel is randomly selected to provide the pool from which jurors may be picked to sit on cases starting during a particular period which normally is a period of 2 weeks.

Disqualification of Jurors
The Sheriff may disqualify a person from serving as a juror because of some illness or condition, eg a physical condition which would make it difficult for a person to remain seated in Court during a trial, or deafness which would stop the person from following the proceedings, or because that person is unable to read, write or understand the English language sufficiently well. If you would be unable to attend Court, remain in Court during a trial or properly follow or understand the proceedings for one of these reasons you should complete the declaration form and send it to the Supreme Court as soon as possible. You will then be advised whether your services will be required.

You may be temporarily excused from attending for the whole or part of the period for which you have been summoned for any sufficiently strong reason such as:

· Illness.

· Family responsibilities that reasonably prevent you from attending court.

· Prior arrangements that would take you out of the jury district during the period of service.

If you wish to be excused either generally or from a particular jury panel you should complete the declaration form and return it immediately to the Supreme Court. You will be notified whether your application has been accepted.

An employer may seek excusal on behalf of an employee in certain circumstances, by applying in writing to the Sheriff. It is therefore important that persons in employment who receive jury notices should always bring the jury notice to the attention of their employer.

When You Should Send In The Declaration Form
If you are not eligible to be a juror or may be disqualified by the Sheriff or seek to be excused from service you should complete the declaration form and send it to the Supreme Court as soon as possible. If you send it in but have not received a reply by the time that you have to attend at Court, you must attend and if you are picked to serve on a jury tell the judge of your difficulty as soon as you go into the jury box.

Dress
You are asked to be neatly dressed.

Attendance
Upon arrival at the court you should report to the jury assembly room. Here, a court official (Bailiff) assigned to the court for your panel will assemble that panel and explain the various aspects and requirements of your jury duty. The Bailiff would be happy to answer any questions you may have. Mobile telephones and paging devices must be left with the Bailiff while you are in the court building.

Length of Service
You are normally required to serve for a period of two weeks. However, if you are serving on a jury and the trial is not completed within that period attendance is necessary until the trial is completed.

It is possible that you will be required to attend from time to time during the fortnight that you are summoned without being called upon to serve as a juror. This is unavoidable as it is necessary to have more jurors than are required because of certain unknown factors such as the duration of each case and the number of jurors who may be challenged.

Selecting a Jury for a Criminal Trial
If an accused person pleads "not guilty" twelve jurors will be selected to serve on that trial. In addition to the twelve jurors selected the judge may direct that not more than two persons be chosen as reserve jurors. This could occur where the trial is likely to last over a long period of time.

The Court Clerk will draw at random from a box of cards bearing the names of the panel members and will call out each name as drawn. If your name is called you should answer by taking your place in the jury box.

If you believe that it may not be proper for you to serve on the case because you have some particular knowledge of it or a relationship with someone connected with the case or for any other reason you feel unable to be impartial in the case you should inform the judge before you are sworn. The accused and the Crown have a right to nominate that they do not wish certain potential jurors to serve on that particular jury. In the case of the accused this is called a "challenge" and in the case of the Crown it is called a "stand aside". No reason need be given for this. If you are challenged or asked to stand aside you must leave the jury box and return to your seat. The fact that you may be challenged or stood aside is not a personal reflection upon you; it may be for any number of reasons.

The selection process continues until twelve jurors have been finally selected and taken the juror's oath or affirmation. Those persons who are not selected will either be discharged from further jury attendance or required to return to the jury assembly room where instructions will be given as to further requirements.

Judge's Instructions
The judge may give the jury instructions as to its duties or make observations as to the course of the trial. It is essential that you do not discuss the case or any aspect of it with any person (other than your fellow jurors) outside the courtroom. This is very important. The jury must decide the case only on the basis of the evidence and exhibits presented at the trial. The jurors' minds must be free from all outside influences.

Trial Procedures
Soon after the commencement of the trial you will be asked to elect a foreman or forewoman. The foreman/forewoman usually acts as a spokesperson for the jury while it is in court. If during a trial a juror requires clarification of a particular point, the foreman/forewoman will ask the presiding judge.

The parties to legal proceedings are usually represented by counsel (a barrister or a solicitor). The representative of the party bringing the action (the prosecutor in a criminal case) opens the case by addressing the jury. The facts and how they will be proved are stated. Witnesses are then called to give evidence. The witnesses may be questioned (cross-examined) by the representative of the other side and re-examined by the party who called the witness. In addition, witnesses may be questioned at any time by the presiding judge.

During the trial jurors may be asked to leave the court while legal points are discussed. 

In a criminal trial counsel may address the jury to sum up their respective cases. It is then up to the judge to instruct the jury on matters of law and to comment on matters of fact. The jury retires, considers the evidence and brings in a verdict based upon the evidence. The foreman/forewoman announces the jury's verdict to the judge.

Normally jurors on a trial are permitted to go to their homes each evening. However sometimes, especially when the jury has retired to consider the verdict, the judge may order that the jury remain together overnight and arrangements for the accommodation of jurors at an hotel are made by the Sheriff's Officers who will also, if necessary, collect the juror's personal effects.

Juror's Oath
You will be required to take an oath or affirmation that you will not at any time disclose anything about the jury's deliberations. 

Each time the court is adjourned during the trial you will be required to take an oath or affirmation not to discuss the case with anyone (other than a fellow juror) during the adjournment. If you act contrary to this oath or affirmation it may mean discharging the whole jury and starting the case again with a new jury. You should not at any time talk to any witness or anybody else connected with the case.

Juries in Civil Trials
On occasions a jury is empanelled to try the factual issues in a civil trial where one party seeks damages or some other form of relief against another party. In such cases the jury consists of up to 7 jurors. The jury is entrusted with the same basic task, that of determining the facts in the case on the evidence presented in the court-room. The procedure is slightly different but again, if you believe it may not be proper for you to serve on the case because for some reason you feel unable to be impartial, you should inform the judge before you are sworn.

Sitting Hours
The normal sitting hours of the Supreme Court are 10.00 am to 12.45 pm and 2.15 pm to 4.00 pm. It may be necessary, because of the requirements of a particular case, to extend the sitting hours of the court.

Payment of Jurors

Persons who are not employed and therefore do not lose salary or wages as a result of jury duty are entitled to receive between $10.00 and $20.00 per day depending on the length of service.

Jurors who are employed and lose salary or wages or lose money as a result of jury service are entitled to claim that loss up to $80.00 per day or a proportion of that amount. Proof of this loss must be substantiated.

In addition to the above, a person summoned and attending as a juror is entitled to travelling expenses and any other expenses as a result of your attendance at court, for instance, child minding or parking station fees.

Note: All payments made to jurors for loss of salary, wages or other income are taxable and should be declared in their income tax return. This does not include travelling, sustenance or other expenses.

Parking
Unfortunately there is no provision for parking of juror's vehicles within the court's precincts. Parking is available at Centrepoint, Trafalgar Place, Argyle street, Princes Wharf and reasonable costs will be paid by the Sheriff. Leaving your car on a parking meter is not recommended as you may have no opportunity to leave the court to feed the meter. The Court is unable to pay parking fines which you incur.

Jury Information
If during the sittings for which you are summoned you are asked to return at some later date you must attend at that time. If after your departure there is any postponement of the date on which you are required to attend, a recorded message giving a later time or date will be left on (toll free) 1800 65 7232. It is suggested you ring this number after 5.00 pm the day before that on which you have been told to return in case there has been any postponement.
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Attachment 3
JURY PAYMENTS/SYSTEMS
COMPARISONS BETWEEN STATES
STATE
JURY FEES
LOSS OF INCOME
TRANSPORT COSTS
MEALS
TAX AND OTHER DEDUCTIONS
Tasmania
$10.00 ½ day
$15.00 up to 3 days
$20.00 Excess 3 days
Up to $80.00 per day
Kilomet. over 4-8 kilometres from Court
Lunch allowance $8.00
Nil
Western Australia
$10.00 ½ day
$15.00 Full day
$20.00 Day 3 onwards
Full loss of income
Metro - Return bus fares to suburb
Country - kilomet.
Meals provided by Sheriff's Office (City)
Nil
Queensland
$22.00 per day unempanelled
$51.00 (1st 3 days)
(empanelled juror)
Days 4-10 Extra $8.00
Days 11-15 Extra $21.00
Days 16-20 Extra $20.00
(less $8.00 if lunch provided)
No loss of income
Return public transport or kilomet.
No meals
Nil
Victoria
$36.00 1st 6 days
$72.00 thereafter
Nil
(To be reviewed)
Kilomet.
No meals supplied
Nil
New South Wales
$33.50 (½ day)
$67.00 full day
Nil
22.1c per kilometre
$5.00 allowance or catered where "Non Separation Order"
Nil
South Australia
$20.00 per day
Max $100 per day
20c per kilometre
No meals supplied unless jury deliberating
Nil
Northern Territory
$20.00 (unempanelled)
$60.00 (empanelled)
Maximum $90 per day
Return public transport or kilomet. at 27c per kilometre
Meals by Court Cafe at $10.00 per meal
Nil
ACT
Days 1-4 $70.00
Days 5-10 $80.00
Days 11-20 $95.00
$120.00 thereafter
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The columns on the left relate to payments to persons who attended for jury service but were not empanelled, and the columns on the right relate to payments to persons who were empanelled as jurors.
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