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�PUBLIC INTEREST DISCLOSURES 



DISCUSSION PAPER



1. PURPOSE OF THE DISCUSSION PAPER



The purpose of this discussion paper is to:



promote discussion in the community about public interest disclosure legislation, and 

seek the views and obtain written submissions from interested persons or organisations.  



The paper proposes one model for consideration, however it is hoped that responses to the paper will comment on the appropriateness of the model, or suggest alternative models.  The Department will carefully consider all written submissions in developing new legislation.

2. HOW TO RESPOND TO THE PAPER



The Discussion Paper may be accessed on the Department of Justice & Industrial Relations website at:



http://www.justice.tas.gov.au/legpol/pid.htm



If you require copies of the paper in alternative formats, please contact the Department of Justice and Industrial relations on 6233 3798.



All responses are to be in writing.  Responses may be sent electronically.  



Please ensure that your written submission reaches the address below by no later than close of business 29th September 2000.



Submissions may be forwarded to:

 

The Secretary, 

Department of Justice and Industrial Relations, 

15 Murray Street Hobart  TAS   7000 

or

e-mail:   anne.horner@justice.tas.gov.au

�3.  		WHY HAVE A PUBLIC INTEREST DISCLOSURE ACT?



Good government relies on accountability.   Where there has been substantial mismanagement of public resources or improper conduct within the bureaucracy, it is important that individuals are able to report that mismanagement or conduct to a responsible authority.  Such authorities do exist already (for example, the Auditor-General or Tasmania Police) however an individual making a report to these bodies bears a heavy onus and may face recriminations.



The Government has, as one of its election commitments, promised to introduce legislation to protect "whistle blowers."  



Public interest disclosure legislation aims to protect a person who makes a public interest disclosure.



The purpose of the public interest disclosure legislation is to:



facilitate the making and the investigation of public interest disclosure complaints;

to establish appropriate and effective protection for persons making public interest disclosures; and

to accommodate any necessary protection for those against whom allegations are made.



A person reporting wrongdoing in the public interest requires protection from recrimination as a result of their disclosures.  Additionally, a person against whom a disclosure is made is entitled to the protection that natural justice would require.



This paper has been written to seek your views on the need for public interest disclosure legislation and your views about the model that this Government proposes.



4.	 WHAT IS A PUBLIC INTEREST DISCLOSURE?



Legislation about public interest disclosure will need to define a “public interest disclosure” and set the parameters of the protection it will provide. 



For the purposes of this paper, a disclosure would be about the action, or inaction, of a public sector agency or a public officer of the State Government.  



Therefore, if a person wished to make a disclosure about issues of waste or mismanagement in private companies, this model would not provide protection for that individual, unless the issues implicated a State Government agency or official as well.



The categories of public interest disclosure considered in the present model are as follows:



(i) 	improper conduct;

(ii)	conduct that constitutes an offence under a Tasmanian law;

(iii) 	an irregular and unauthorised use of public resources; 

(iv)	substantial mismanagement of public resources; 

(v)	conduct that causes a substantial and specific risk to the public health or safety, or to the environment; 

(vi)	a matter of administration as defined in section 12 of the Ombudsman Act 1978�;

(vii)	an unlawful reprisal. 



Legislation would provide a test that the person making the disclosure honestly believes that there are grounds to support an assertion that the information disclosed is within a category of public interest. 



Information regarding these categories of public interest disclosure should entitle a person to protection under the Act.



5.	 WHAT IS A “PUBLIC SECTOR AGENCY OR A PUBLIC OFFICER OF THE STATE GOVERNMENT”



Under the model “public sector agency” would have a wide definition and would include all government departments, statutory or crown authorities, state owned companies and local government councils.  



A “public officer” would include all public servants, statutory office holders, police officers, members of parliament, local government employees and employees of statutory authorities and state owned companies.



6. WHEN WOULD THE LEGISLATION APPLY?



The Legislation would not apply retrospectively to an action of a public sector agency or public officer that occurred prior to the commencement of the legislation. 



7. TO WHOM DOES A PERSON REPORT A PUBLIC INTEREST DISCLOSURE?



The model provides for an advice unit to provide information and  three avenues for a person to take in making a public interest disclosure, including internal and external measures for investigation of a disclosure.



(i) Advice Unit



Firstly, the model provides for an advice unit so that a person wishing to make a public interest disclosure will be fully informed about their options before taking that step.  It is assumed that the advice unit will be established within some suitably independent body.



The function of the unit would be to provide advice to any person about the categories of disclosures, to whom they may be made (eg for internal or external investigation) and the protection and remedies available.  



The unit would also provide or be able to arrange counselling services for persons who make public interest disclosures and their families.



All information disclosed to the advice unit would be strictly confidential except where it is required in court proceedings.



The purpose of the advice unit would not be to act as an advocate for the person making the disclosure.  Any person believing that they require an advocate would be entitled to seek an independent advocate or legal representative in the usual manner.



The unit would have no investigative role.  It could be attached to the independent body proposed below in (iii), but the unit should operate separately from the other sections of the independent body.



(ii) Internal Investigation



The model provides that a person wishing to make a disclosure could, at first instance, refer the public interest disclosure to the agency to which the information relates.



Under the present model, all State Government public sector agencies should have responsibility to receive and investigate concerns raised about their employees or the conduct of the agency.  



The model requires that each State Government agency would provide protection to employees from reprisals, and set up internal mechanisms for receiving and investigating public interest disclosures. 



Any public sector agency receiving a public interest disclosure would be required to immediately notify the independent body that it has received such a disclosure, its nature and the steps it intends to take. 



Where an agency does not consider that it has the authority to investigate a particular public interest disclosure, (for example: where the disclosure relates to conduct by an individual from an external agency) the agency would be able to refer the information to another agency which it considers does have that authority.  



Each public sector agency would publish and make readily available its internal reporting procedures for public interest disclosures.



(iii) Independent Investigation 



In some circumstances there are good reasons why a person will not wish to make a disclosure directly to the Department or agency involved in the disclosure.  



The model provides for an independent body that will have a number of functions:



to receive disclosures directly from a person who wishes to make a public interest disclosure, and investigate them; 

to refer a disclosure to another appropriate agency for investigation and report; 

to retain a function to oversee the handling of disclosures by other agencies; 

to monitor, assist and offer guidance to public sector agencies in the formulation of procedures to deal with public interest disclosures.  



The body would have the function to investigate any public interest disclosure that it considers no other proper authority can adequately or properly investigate or which it considers a proper authority has failed to adequately or properly investigate.



The model proposes that the body charged with this independent function should be the Ombudsman or another similarly independent body.



See also paragraph 10 below.



(iv) Other Independent Bodies 



The model provides, as a matter of last resort, that a public interest disclosure that represents a serious, specific and imminent risk to the health or safety of the public could be able to be made to anyone, including the media.



The model also provides that a person should be able to make a public interest disclosure to a member of parliament if the public sector agency to which the person has made the disclosure has:



(i) decided not to investigate the matter;



(ii) decided to investigate the matter but has not completed the investigation within six months of the public interest disclosure;



(iii) investigated the matter but has not recommended the taking of any action in respect of the matter; or



(iv) failed to notify the person making the public interest disclosure of whether or not the matter is to be investigated.



A person making a disclosure to a member of parliament must have reasonable grounds for believing that the disclosure is substantially true; and the disclosure must be substantially true.



8. OBLIGATIONS ON PERSONS MAKING DISCLOSURES



Legislation for protection of public interest disclosers must also prevent misuse of the provisions of the Act.  Therefore it will be necessary to provide that a person who makes a public interest disclosure to an agency or the independent body which the person knows to be false or misleading in a material particular would be guilty of a criminal offence.



If a person who has made a public interest disclosure hinders the investigation of the matter he or she should forfeit the protection provided under the Act.



9.  REFUSAL TO INVESTIGATE



The model provides that an agency and the independent body may refuse to investigate a public interest disclosure if it considers that the disclosure is trivial, frivolous, vexatious, misconceived or lacking in substance or has already been adequately dealt with.  



If either the agency or the independent body refuses to investigate, it should give a reason for refusal.  



Where the independent body refers a matter to it for investigation or response, an agency may not refuse to investigate a disclosure on the grounds that it is trivial, frivolous, vexatious, misconceived or lacking in substance or has already been adequately dealt with. 



10. THE INDEPENDENT BODY 



The functions of the independent body would be to: 

receive public interest disclosures from any person, entity or public sector agency;

refer any public interest disclosure to an appropriate agency for investigation and report or other action;

oversee, monitor, review and coordinate all investigations conducted, and other actions taken by agencies into public interest disclosures;

undertake its own investigations and inquiries into public interest disclosures;

direct as appropriate that proper disciplinary charges are laid in respect of improper conduct;

carry out an educative role by carrying out research and collecting and publishing data about public interest disclosures.



The body should have the necessary powers to carry out its functions:

all of the investigatory and other relevant powers conferred on public sector employees and agencies under any written law;

the ability to direct investigations by public sector employees and agencies into public interest disclosures; 

ability to take over the above investigations;

the ability to direct that appropriate disciplinary charges are laid in respect of allegations of improper conduct (or ability to refer to the Director of Public Prosecutions for his or her consideration);

the ability to conduct investigations on its own initiative;

the ability to decide, having regard to available resources, what matters should be investigated by it;

the power to refer complaints to other appropriate bodies for investigation or other action and the power to oversee, monitor, review and coordinate such investigations or other action taken;

the power to order the payment of compensation for persons who make disclosures.  



The body would be answerable to Parliament.



It is proposed that the Ombudsman or another similarly independent body could carry out this function.  The Ombudsman presently has a broad range of functions and powers of an investigatory nature.  The experience the Ombudsman’s Office has from its existing investigatory role in relation to agencies would facilitate a smooth establishment of the independent body. 

11. WHAT PROTECTION DOES THE MODEL OFFER?



Anyone should be able to make a public interest disclosure.  However, only persons who are public officers or were public officers at the time of making the disclosure would require the protection under the legislation.

(i) Protection from legal actions against the person making the public interest disclosure



Firstly, protection under the model includes protection for the person making the disclosure against legal action as a result of the disclosure.



The legislation that would be developed under the model would provide that any person making such a disclosure will not be liable for any action, claim or any other demand of whatsoever nature including for breach of statute, criminal offence, defamation, breach of confidence, misconduct or other disciplinary offence.



This would mean that the person making the disclosure, where it is appropriate to do so, would have a new level of immunity from legal action by reason of making a disclosure in the proper manner.



However, the model provides that the person will not be protected from any liability incurred through his or her own behaviour.  For example; an employee of a State Government agency would not be granted immunity where the employee makes a disclosure about his or her own improper conduct.

(ii) Offences to prevent reprisal actions against the person making the public interest disclosure



Secondly, the legislation would create offences which would mean that people taking action against the person making the disclosure may be open to legal sanctions.



The model makes it unlawful for a person to cause, or attempt to, or conspire to take reprisal action by causing detriment to another person because, or in the belief that, that person has made or may make a public interest disclosure.



“Detriment” in these circumstances would include:



personal injury or prejudice to safety;

property damage or loss;

intimidation or harassment;

adverse discrimination, disadvantage or adverse treatment about career, profession, employment, trade or business;

threats of detriment; and

financial loss from detriment.



The model provides that it be both a criminal and disciplinary offence for a person to take reprisal action.  In relation to public servants, disciplinary action would be taken in accordance with the provisions of the Tasmanian State Service Act 1984.

(iii)  Ability to claim damages for reprisals



Flowing from that, the model then creates a right of action enabling any person injured by a reprisal to claim damages against: 



any person involved in that reprisal; and 



such person’s employer unless the employer can establish that it was not knowingly concerned with the reprisal or did not know about it or did not shut its eyes to it.



12. OTHER BODIES WHICH WOULD HAVE A ROLE IN PUBLIC INTEREST DISCLOSURES



The model provides for roles, other than the role of the independent body referred to in paragraph 7(iii) above.

Existing bodies could be given the power to take the following action:



The Commissioner for Public Employment to arrange transfers;

The Industrial Commission to assist in the grant of injunctions, make orders for remedial action and orders for discovery;

The Industrial Commission to hear a grievance on the ground of unlawful reprisal against a person who has made a public interest disclosure. 



If necessary, enterprise agreements entered into by public sector agency employees will need to include a clause allowing for such action to occur.



Other bodies which may have a role in public interest disclosures by virtue of their own statutory functions include the Auditor-General, the Health Complaints Commissioner, the Ombudsman, the Anti-Discrimination Commissioner, and the Commissioner for Review.



This paper refers to the Tasmanian State Service Act 1984 and the Commissioners appointed thereunder.  The Government proposes to replace that Act in the near future with a new State Service Act and to replace the Commissioner for Public Employment and the Commissioner for Review with a State Service Commissioner.  The new Act will also provide for a State Service Code of Conduct for employees.  There will be procedures for investigation of alleged breaches of the Code of Conduct and a range of sanctions which may be imposed against an employee who is found to have breached the Code.  It is proposed that there would be a specific provision that an employee must not be victimised or discriminated against because the employee has reported a breach of the Code to the Head of Agency or the Commissioner.  It is possible that some of the matters referred to in this paper in relation to public interest disclosures may be able to be linked into the operation of the new State Service Act. 



The proposed Advice Unit could be part of one of the above bodies. 



13. SUMMARY



The model provides that there would be legislation which would:



require that each public sector agency establish internal procedures whereby employees and the public may make a public interest disclosure which relates to an employee or the conduct of that agency or which relates to a matter which that agency has the responsibility to investigate;



require that each public sector agency be responsible for providing protection against reprisals for employees who make disclosures under the established procedures;



require that each public sector agency publish and make readily available its internal reporting procedures for public interest disclosures;



establish an advice unit to provide advice to any person about the categories of disclosures, to whom they may be made and the protection and remedies available.



create an independent body which would be responsible for monitoring, assisting and offering guidance to public sector agencies in the formulation of those procedures;



enable each public sector agency to be a proper authority to receive a public interest disclosure regarding its employees, its own conduct or a matter for which it has regulatory or investigatory powers;



empower the independent body to be a proper authority to receive, and investigate if necessary, a public interest disclosure;



require that a public sector agency receiving a public interest disclosure should immediately notify the independent body that it has received such a disclosure, its nature and the steps it intends to take in relation to it;



provide that a public interest disclosure which represents a serious, specific and imminent risk to the health or safety of the public would be able to be made to anyone, including the media;



provide that a person should be able to make a public interest disclosure to a member of parliament in certain circumstances.
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� Section 12 of the Ombudsman Act 1978 provides:



12. (1) Subject to this Act, the Ombudsman may investigate any administrative action taken by or on behalf of a public authority. 



(2) A reference in this Act to taking action includes a reference to - 

(a) a failure or refusal to perform, or a delay in performing, an act;

(b) the formulation of a proposal or an intention; and

(c) the making of a recommendation (including a recommendation to a Minister) -

and, in this Act, administrative action means action taken in a matter of administration whether there was legal authority for that action or not. 

(3) The Ombudsman shall not investigate any action of a kind specified in Schedule 2.



(4) The power of the Ombudsman to investigate an administrative action includes power to investigate all the circumstances surrounding that action. 



(5) The Ombudsman is not, in the exercise of his powers under this Act, entitled to question the merits of - 

(a) any decision made by a Minister;

(b) any decision made by a court or by a person as a member of a court; or

(c) any decision made by an authority where the decision does not involve administrative action of a kind that the Ombudsman is authorized to investigate under this Act.

(6) Subsection (5) does not prevent the investigation of action pursuant to, or in consequence of, a decision referred to in that subsection.








