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�A.	WHY IS THE ACT BEING REVIEWED?



There has been no systematic review of the Commercial and Inquiry Agents Act 1974 since its enactment 25 years ago.  There have been minimal changes to the Act over the years, and these have all been ad hoc in response to particular issues which were current at the time.  The intention of this review is to determine if the current requirements are appropriate, to discover if there are better alternatives and revise and update the statutory requirements regulating the industry.  In this context is it appropriate to consult with the broader community to assist in developing future options.



The Act is also being considered in accordance with National Competition Policy (NCP) principles to determine whether or not the restrictions on competition contained in the Act are in the public benefit.



B.	WHAT IS BEING REVIEWED?



This Review applies to:-

Commercial and Inquiry Agents Act 1974  (“the Act”); and

Commercial and Inquiry Agents Regulations 1975 (“the Regulations”).



Copies of the Act and Regulations are available on http://www.thelaw.tas.gov.au/ or from the Printing Authority of Tasmania.



C.	THE REVIEW PROCESS



An Issues Paper was released for public consultation on 28 July 1999.  Advertisements were placed in the public notices section of the Mercury, Examiner and Advocate newspapers and the Paper was placed on the Department’s website.  



Submissions were received from: 



Complete Security, Devonport;

David J Badcock;

Tasmanian Collection Service;

Chartered Institute of Professional Security  and Investigating Agents (CIPSIA);

Department of Police and Public Safety;

Australasian Institute of Chartered Loss Adjusters Ltd Tasmania Division; and

Australian Security Industry Association Limited.



Discussions were also held with officers from the Consumer Affairs and Fair Trading, Business Affairs and the Magistrates Court.



The purpose of the Draft Report is to present the preliminary conclusions and recommendations.   Submissions are invited to address the reasoning, conclusions and recommendations put forward by the Department. However, where there is a disagreement with an aspect of the Draft Report, the Department asks that analysis supporting an alternate point of view be provided.



The period of consultation will run for four weeks from the date the Draft Report is released. Please note that no extensions of time for submissions will be granted.



The closing date for submissions is:	 19 June 2000



Only written submissions will be accepted, and should be forwarded to the contact officer, 

Mrs Anne Horner, 

Department of Justice and Industrial Relations, 

Level 6 15 Murray Street 

Hobart 7000.



Email:		anne.horner@justice.tas.gov.au

Facsimile:	(03) 6233 3920



At the conclusion of the consultation period, the Department will prepare a Final Report for presentation to the Attorney-General. This is expected to occur by the end of August 2000.

�1.	INTRODUCTION



The review of the Act is aimed at complying with NCP principles as well as updating and streamlining the Act.  



Any review of legislation in line with competition policy principles must start from a basis that no regulation is required - the case must then be made for regulation, and that regulation should be in the least restrictive form to meet the objectives of that regulation.



It is therefore incumbent upon the Department to commence this Review by identifying whether there is need for any regulation within the market for security and investigation services.



It has been asserted that:-



“Occupational regulation in the form of licensing requirements is premised on an assessment that it is better at the outset to exclude from the market incompetent or dishonest practitioners rather than deal with the consequences of their actions later.”�



Many economists argue that competitive market forces deliver greater choice and benefits to consumers.  However, if a service provider is able to exercise significant power within its market, it has no incentive to offer new products to consumers, and consumers themselves may pay what is regarded as an excessive price for the service.  Vigorous competition between service providers encourages them to attract consumers to the business with targeted service provision and/or reduced prices.



However, unrestricted competition may not provide the best or most appropriate economic or social outcome. It has been observed that:



“government intervention in a competitive market is not always a bad thing. Government - and the society it represents - might have other objectives besides economic efficiency. In addition, there are situations in which government intervention can improve economic efficiency. This includes externalities and cases of market failure.”�



It is therefore argued that where the potential for market failure or provider failure exists, a basis for government intervention can be established.  In the case of the security industry, provider failure is the main issue. 



HOW DOES PROVIDER FAILURE OCCUR?



Analyses of occupational regulation schemes in Australia have produced a list of potential risks to consumers that are generally not related to market failure.�  The main types of benefit to the public consist of protection against a risk:



of financial loss;

of substandard work being performed;

to health and safety; and

of criminal activity.



The financial risks thought worthy of protecting against may be conveniently described as personal risk and business risk.



Personal risks are risks attaching to the individuals behind the supplier.  Regulating to reduce the risk of dishonesty is normally reflected in the requirement that an applicant be a fit and proper person to hold a licence.  This requirement is commonly tested by reference to the applicant’s criminal record regarding offences of dishonesty.  



Protection against this risk is also facilitated by imposing controls on licensees which are directed to securing financial probity in those occupations in which large amounts of money are handled by a licensee on behalf of a third party (such as trust accounting requirements).



Such regulation provides a filter to exclude from the occupation those who have a known predisposition to fraud or dishonesty.  A subsequent conviction for fraud or dishonesty will usually be grounds for disciplinary action under the licensing scheme, allowing for the formal and public exclusion of the offender from the occupation.  



Business risk is related to the financial stability of the business.  It is common for occupational regulation schemes to create some sort of financial threshold for an intending licensee to minimise the possibility of them becoming insolvent while liable to the consumer.  This requirement is commonly expressed in the requirement that an applicant have sufficient financial resources to enable the successful carrying on of the occupation authorised by the licence. It is often supported by constraints on persons who are bankrupts or directors of companies recently wound up from being licensed.  



It should be recognised that the risk of financial loss is small in the markets for security and investigation services. With perhaps one exception, the majority of consumers will be required to pay for the service only after the service has been rendered. There is therefore little opportunity for the consumer to be at risk of financial failure from the operator.



The exception is the commercial agent, who at any point in time may hold significant funds on behalf of clients. Again, consumer risk is high.



In many areas, standards of technical competency are mandated to reduce the risk of substandard work being systematically performed.  This risk is reduced by the requirement that an applicant for a licence or registration has completed a prescribed course of training or holds prescribed qualifications.  Consumers are thus given some confidence that services provided by practitioners will conform to a basic level of skill.



Adherents of market theory object that this sort of requirement also pre-empts the role of the market in setting the preferred levels of competence and service quality.  However, standard-setting in a free market relies in part on the willingness of buyers to assert their legal rights regarding substandard work.  The risks and expense which such action entails for the individual buyer in that market may well deter, at least for a significant time, the correction of systematic incompetence, if the potential stake for the individual buyer is not significant enough.  Also in some cases the customer may not know that he or she has received a poor quality service.



For the majority of security or investigation functions which are licensed, there is not a significant level of skill or training required. 



Where public health and safety are potentially at risk, there is a greater argument in favour of regulation. Public safety is clearly an issue in relation to commercial and inquiry agents. 



The risk of criminal activity is the major justification for licensing within the security and investigation services market. The probity of those involved is paramount in occupations which may provide the opportunity for criminal activity to occur. The risk of such activity is often perceived to be greater in occupations which deal with consumers in their own homes or workplaces, or in circumstances of trust and reliance. 



Thus, as a general proposition, government intervention in a market can be justified in circumstances of market failure (high transaction costs, information asymmetry and externalities) or provider failure (financial risk, risk of substandard work, risk to public health and safety, or risk of criminal activity.)



If the review process concludes that the potential for market or provider failure does exist, then the Department is required to consider alternative mechanisms that are less restrictive than the current system for addressing these failures. If these less restrictive mechanisms are inappropriate, then the Department must assess the provisions of the current legislation to determine whether each provision which restricts (or potentially restricts) competition within the marketplace can be justified.



As a threshold question, this Report seeks to establish if there is a justification for regulation in these markets, and if so, whether there are any alternatives to the current system of regulation which are less restrictive.



2.	OBJECTIVES OF THE CURRENT ACT



The long title states that the Act was intended to provide for the licensing and control of commercial and inquiry agents.



It is therefore necessary to identify why it was considered necessary to regulate this industry.  When the Bill was introduced into Parliament, in the second reading speech, the Attorney-General said 

“.. these are activities which put the person performing them in a special position, either though holding large sums of money on behalf of his clients, through being responsible for the security and the guarding of large sums of money, or through obtaining information about persons by special investigation of another’s way of life.



In each of these cases it is a matter of grave public concern that those who operate in these areas should meet high standards of personal honesty, restraint and discretion.



This legislation is needed because the increasing complexity of  our consumer society has led to inroads into privacy of the personal lives of members of society, and led to the need for persons such as commercial agents, inquiry agents and so on.  So we must ensure that reputable people carry out these tasks.



The submissions supported the above statement as being valid today.  All submissions supported the statement that due to the nature of the work of the industry, the honesty and integrity of those engaged in the industry is of paramount importance from a public safety perspective. 



The Act and Regulations contain provisions which regulate the behaviour of people who not only provide services to the public, but who enter into private domiciles, and obtain confidential information on individuals in the community.  Because of the potential for abuse in a security relationship, it is imperative that these persons be of high character and integrity.



The Department has concluded that the Act has the objectives of promoting the safety of the public and promoting the proper maintenance of appropriate standards by those engaged in the provision of security and investigation functions. The Act seeks to achieve these objectives by ensuring that only appropriate persons are able to hold licenses issued under the Act. 



The Department concludes that there is justification for the continued regulation of commercial and inquiry agents, due to the high risk for criminal activity and invasion of privacy.



Preliminary Conclusions 



The Department concludes that the Act has the following objectives:-



to promote the safety of the public; and

to promote the proper maintenance of appropriate standards by those engaged in the provision of security and investigation functions



and that there is a continuing need for these objectives to be pursued.



The Act seeks to achieve these objectives by ensuring that only appropriate persons are able to hold a licence issued under the Act.



3.	ALTERNATIVES TO THE CURRENT REGULATION



Having established a need for regulation in this industry, this Report now will consider less regulatory alternatives to the current system of regulation.



Reliance upon Market Forces



The government could remove the current legislation and simply rely on market forces to control competition within the industry. This presupposes that the market will operate to remove incompetent or uncompetitive operators, and relies on consumers exercising their legal rights where operators fail to deliver to contracted standards.  Reliance on market forces does not deal with the issue of criminal activity.  This alternative would enable persons of a criminal persuasion to operate in the industry to the detriment of the public.



The Institute of Criminology� has noted that the notion of industry deregulation and market forces as being a method of improving quality by way of market pressures has been described by the NSW Independent Commission Against Corruption  (“ICAC”) as “naïve in the extreme”.



Reliance upon Existing Laws of General Application



Consumers of goods and services have a range of laws that they may call on during a dispute over the performance of security or investigation work.



Providers of security or investigation products or services may be liable to their customers for any damage caused by their negligence in circumstances where a duty of care to the customer exists and is breached, resulting in negative consequences that can be attributed to that breach.



There are also a number of laws dealing with the advertising of goods and services. Under the common law, misrepresentations regarding the price or quality of services may give a consumer legal rights to void the contract or, in certain circumstances, claim damages.



Additionally, the Fair Trading Act 1990 (Tas) prohibits misleading and deceptive advertising and other conduct. In particular, the following sections are of relevance:-

section 14		Misleading or deceptive conduct

section 15		Unconscionable conduct

section 16		False or misleading representations

section 20		Misleading conduct in relation to goods

section 21		Misleading conduct in relation to services

section 26		Harassment and coercion



The Trade Practices Act 1974 (Commonwealth) implies standard terms that cannot be excluded from contracts for the purchases of goods and services�. Those terms stipulate that services purchased will be rendered with due care and skill and will fulfil their purpose. Failure to do so may amount to a breach of contract, which may be actionable in court. The Commonwealth legislation applies only to contracts struck between a corporation and a consumer. A person carrying on business as a sole trader or in partnership with another does not have these terms implied into their dealings with consumers.



It is also worth noting that the conduct of the directors, servants or agents of the corporation acting within the scope of their actual or apparent authority may be taken into account to ascertain whether a breach of the implied terms has been committed.�



Although the consumer protection laws tend to operate reactively (ie they are only available to the consumer once substandard work has been performed), they still offer considerable protection for clients, particularly because they have some deterrent effect. Providers of security and investigation goods and services know they may face legal action if substandard work is performed.



However, it has been noted by the Australian Institute of Criminology, these are “essentially a form of individualised remedy and do nothing to detect illegal or unethical behaviour in any systematic fashion.”� The Institute also pointed to the high transaction costs (which was highlighted earlier as a symptom of market failure) that a consumer faces to take court action, including the risk of losing the case and having costs awarded against them.



Under this alternative the issue of criminal activity is not addressed.  The problem is not simply the possibility of substandard work but also the damage to the community and the individual from illegal activity.  



Industry Self-Regulation



The patchy performance of licensing systems in pursuit of their declared objectives, together with a growing sensitivity to the costs of these systems, has led to a renewed interest in the potential for co-regulation and self-regulation. These involve, respectively, greater participation in, and exclusive control of, regulation by industry organisations.



There are a number of examples of professions, for example, which self-regulate, and which do so successfully. The accounting profession has never been the subject of a licensing or regulation system, but has developed a remarkable system of internal regulation.  The manner in which an accountant’s work is performed is controlled by legislation, but the professional bodies decide who will be admitted to their membership. 



Criteria that an industry would need to be able to demonstrate in order that co- or self-regulation would be considered might include:-



the legal basis upon which the industry group operates;

evidence that the industry as a whole is supportive of the proposed role (as opposed to industry association support);

evidence that the industry group has sufficient coverage of the industry concerned;

evidence of public and consumer consultation in the development of the proposal;

proposals for reporting to Consumer Affairs and Fair Trading, methods for identifying and reporting on individual industry members and systemic industry problems, and consultative mechanisms;

evidence that the formal industry agreement and the delegated powers will be applied in a consistent and fair fashion and will not be applied to the detriment of a particular industry sector or non-member in an anti-competitive manner;

proposals for independent evaluation of the undertaking of the delegated authorities;

proper funding proposals; and

evidence of capacity to handle delegations.



A recent paper from the Australian Institute of Criminology noted that where industry self-regulation occurs, “industry bodies tend to take a passive approach to checks on members’ conduct and members who are expelled are able to continue operating.”�



There are at least two industry bodies which have members in Tasmania.   These are the Chartered Institute of Professional Security and Investigating Agents and the Australian Security Industry Association Limited.   It might be considered that the industry remains fractured and lacks cohesion, and does therefore not exhibit the necessary characteristics that would justify the entering into a form of agreement allowing for co- or self-regulation in this State.  The Department, while noting the proposals in some of the submissions, has not been presented with any evidence to suggest that these impressions are unfair or inaccurate. 



Negative Licensing



“Negative licensing” is a system of market regulation in which legislation prescribes who may or may not operate within a specified market.  There is usually no requirement to be registered with a government agency.  Under this option operational requirements may be prescribed and operators would be able to operate until they breach a requirement and the breach is detected.



The legislation may preclude persons who do not have specified competencies or who have certain convictions. It will also usually provide for disciplinary action against persons operating within the market, and would typically allow for the public exclusion of a market participant as a disciplinary measure.



The Department currently administers negative licence schemes in relation to second-hand dealers (under the Second-hand Dealers and Pawn Brokers Act 1994) and crowd controllers (under the Crowd Controllers Act 1999).



The experience elsewhere is that negative licensing schemes impose a cost on government in terms of administering and enforcing the legislation, with no offsetting revenue from licensing.  Negative licensing therefore imposes a cost on the wider community which is funded from general revenues.



Negative licensing is arguably unsuitable in circumstances where the probity of the licensee is paramount, and where community interest dictates that inappropriate persons be excluded from the outset.  There is a risk that by the time a sub-standard operator is identified, his or her behaviour may have already had a serious negative impact.



Preliminary Conclusions



In the light of the continuing need to regulate this industry the Department concludes:-

that reliance on market forces is an inappropriate means of regulating this industry;

that reliance on existing general laws to alleviate the risks which exist (or potentially exist) in the security and investigation is inappropriate - rather, these general laws when combined with a licensing or registration system provide an effective framework for regulation of these markets;

that the option of greater co- or self-regulation by the industry bodies is not feasible at this time; and

that negative licensing is not a reasonable alternative to the current system of regulation.

The Department therefore concludes that there remains a justification for the regulation of the market for security and investigation services, but that any less restrictive models of regulation are inappropriate at this point in time.



4.	REVIEW OF CURRENT LICENSING SYSTEM



CURRENT OPERATION OF THE ACT



The Act prevents a person from carrying on business or otherwise acting as a commercial, inquiry or security agent or process server unless authorised by licence. A person is also prevented from advertising himself or herself  as being entitled to carry on the functions of an agent, unless authorised by licence.�  An “agent” and all types of agent, are defined by the Act.�



Licence Types



Six types of licence are available under the Act:



commercial agent’s licence;

commercial sub-agent’s licence;

inquiry agent’s licence;

process server’s licence;

security agent’s licence;

security guard’s licence;



In addition, four provisional licences may be issued on an interim basis pending the decision on an application for a licence.  The provisional licence may only be granted where the applicant is, or will be, employed by another.  The provisional licence remains in force until the application for a licence is determined or a notice of objection to the grant is lodged with the clerk of the court.   The provisional licences are:



provisional commercial sub-agent’s licence;

provisional inquiry agent’s licence 

provisional process server’s licence;

provisional security guard’s licence.



The following statistics on the number of licences issued for the period 1 July 1998 and 30 June 1999, are based on the Register maintained by the Department of Justice and Industrial Relations



Licence Category�Individuals/Companies��commercial agent’s licence;

    grants = 10

     renewals = 2�12��commercial sub-agent’s licence;

    grants = 4

    renewals = 1�5��inquiry agent’s licence;

    grants = 30

    renewals = 18

    provisional = 2�50��process server’s licence;

    grants = 22

    renewals = 14

    provisional = 1�37��security agent’s licence;

    grants = 100

    renewals = 27�127��security guard’s licence;

    grants = 96

    renewals = 56

    provisional = 66�218��

It must be noted that whilst 380 full licences were issued (or renewed) during the period, there were also several hundred two and three year licences issued prior to the period which were current during the period.



4.1	PROPOSED CHANGES TO THE LICENSING STRUCTURE



Many licence holders hold multiple licences and the Act and Regulations require quite detailed procedures in applying for each licence.  Several submissions commented on the cumbersome administrative requirements in applying for a licence.



It is therefore proposed that whilst each separate function will remain (apart from process server licence which is discussed below) there will be a more streamlined approach and process involved in obtaining a licence.  Such a process, combined with other administrative improvements in the application process should reduce the barriers to entry to the industry.



Three options have been considered.



Firstly that there be one licence, which would have various endorsements as required by the applicant.  



Option 1



Type of licence�Endorsement��Commercial/Inquiry/Security Licence:�commercial agent; or 

commercial sub-agent;

inquiry agent; 

security agent; or 

security guard.��

There would also be a provisional licence with option for multiple endorsements to carry out the functions of:



Type of licence�Endorsement��Provisional Commercial/Inquiry/Security Licence:�provisional commercial sub-agent;

provisional inquiry agent;

provisional security guard.

��

The second option would separate the security agent/guard function from the commercial and inquiry functions.  Approximately 80% of licences issued are for security agents and guards.  From a practical point of view for issuing licences it might be sensible to separate the security functions from the other licences.



Option 2



Type of licence�Endorsement��Commercial/Inquiry Licence:�commercial agent; or 

commercial sub-agent;

inquiry agent; 

��Security Licence�security agent; or

security guard��

Each of the two licences in Option 2 would have the option of a provisional licence.



The third option would separate the security guard function from the other agents.  The reasoning behind this is that approximately 50% of the total applications received are for security guards licences.  From a practical point of view for issuing licences it might be sensible to separate this licence from the other agents licences.   



Option 3



Type of licence�Endorsement��Agents Licence:�commercial agent; or 

commercial sub-agent;

inquiry agent; 

security agent

��Guards Licence�security guard��

As above, each of the two licences in Option 3 would have the option of a provisional licence.



Depending which option is adopted, there would only be the need for one or two licences to be issued, each with appropriate endorsements as sought by the applicant for the individual functions to be carried out.



Preliminary Recommendation



That the existing licensing structure be replaced by a licensing structure as proposed in Option 1 - ie one licence with provision for multiple endorsements, together with a provisional licence.  



Suggestions for expanding the functions of Security Agents and Guards



In addition to the existing licences, several submission briefly proposed that other persons involved in the security industry be included in the coverage of the Act.   One group, crowd controllers, is covered by the Crowd Controllers Act 1999 (not yet proclaimed) and therefore need not be considered in this report.   Other occupations suggested for inclusion in the licensing process are persons involved in the security equipment industry, from locksmiths to security alarm installers and repairers as well as security monitoring staff.  ASIAL, in its submission commented that 

“At present the average consumer is likely to deal with industry sectors involved in personal security, locksmiths and barrier protection retailers, all of whom have no formal regulation under the current scheme.”  



Complete Security made the following comment in relation to security alarm installers:



“They install the alarm systems in our businesses and homes and as such have a high degree of access to all those sites by their knowledge of the systems etc.  A very high number of financial institutions and high risk commercial buildings, not to mention private homes, have security alarms systems installed by unlicensed, unregulated security industry workers who do not have any official training or security checks to protect the consumer.”



If considered necessary the requirement to licence these occupations could be done by way of expanding the definition of security agent.  Certainly in some other States these services are licensed.



In New South Wales, the Security Industry Act 1997 defines a security activity as including “installing, maintaining, repairing or servicing security equipment” and “providing advice in relation to security equipment or security methods or principles”.



South Australia considered the licensing of these categories in its review of the equivalent Act and noted that with respect to alarm installers, there were two concerns:-  



problems with incorrect installation leading to false alarms, and a consequent waste of police resources in responding to these false alarms; and

the integrity of the individuals involved, who had access to consumer’s homes and business premises, who were privy to those consumer’s security concerns, and who had the technical capacity to circumvent security alarm systems.



In that State, the function of supplying and advising on security alarm and surveillance systems was broadened several years ago to include central station monitoring staff because:-



they are privy to consumer’s security concerns; and

they have the technical capacity to circumvent security alarm systems.



Such a requirement may cause difficulty in Tasmania, as some security alarm companies are linked to central monitoring services in Melbourne.  



Tasmania Police has indicated that there is an extremely high call out rate for false alarms, although whether these are related to incorrect installation is not known.  The Police have also indicated that they are working with the industry to reduce the incidence of unwarranted call outs for the police.  Tasmania Police do not see that licensing of security alarm personnel would assist them with their dealings with the industry.



The calls for the additional licensing to cover what is a relatively new and growing industry in Tasmania have not come from the community or the police.  There is no evidence that the public has concerns about the level of service provided or that there are any issues relating to the integrity of those persons.   It is noted that some, but not all, security alarm providers may already be licensed under the Act in relation to other activities.  It is also noted that some of the operators in this industry are members of ASIAL or members of the Locksmiths Guild of Australia.  



Given that there is no evidence that the public health and safety is a risk, or that there is a risk of criminal activity from an unregulated security alarm industry, the inclusion of security alarm functions into the Act could not be justified under NCP.   It is therefore recommended that the scope of work of a security agent not be expanded to include security alarm installation and associated activities.



No submissions have been received to suggest that other functions should be brought within the scope of the licensing system.



The Department has not received any submissions which would indicate that the current scope of work is too broad, or that any of the types of work which fall within the current legislative definition of commercial agent, inquiry agent and security agent can no longer be justified.



Preliminary Recommendation



The scope of work of a security agent not be expanded to include security alarm installation and associated activities.

The definition of the work of a commercial agent, inquiry agent and security agent and security guard remain as is.



4.2	PROCESS SERVERS



A “process server” means a person who, for monetary or other consideration, performs the function of serving any writ, summons or other legal process on behalf of any other person.



Entitlement to be a process server



At present the Act requires that process servers be licensed.  They have to satisfy the same entry requirements as other licensees under the Act.  



It is noted that service and execution provisions and procedures now exist in each jurisdiction which dictate the procedure for the service and execution of legal process.  In many instances, legal process can be served by unlicensed persons.   It is also noted that the majority of process servers hold a licence in conjunction with other licences under the Act.



It was also a recommendation of the VEETAC Report� that registration should not be retained for this occupation.



It could be argued that process servers should be licensed because they are privy to sensitive information. They call at persons’ homes unannounced. They need to be able to identify themselves and satisfy persons as to the bona fides of their activities.  Process servers cannot fulfil the function of process server without making enquiries, and persons who make enquiries are required to be licensed.



There may be a case to argue that a negative licensing system for process servers would be adequate. While not required to be licensed or registered, the Act could provide that a person must not carry on business or otherwise act as a process server unless they are qualified in accordance with the Regulations, if any, and they have not been convicted of a prescribed offence.  The only required qualification might be good character.  Such a requirement applies in South Australia.



However the majority of those serving process were already licensed as commercial or inquiry agents (as stated above).  The issue is whether there needs to be a licence at all.  There is no requirement in many cases for process to be served by a licensed process server.  It could therefore be argued that there is no need for a process server to be licensed.  



Preliminary Recommendation



The Department concludes that the requirement for a process server to be licensed is unnecessary.   By removing the licensing requirement, this enhances competition by removing the barriers to entry for process servers.



5.	RESTRICTIONS ON ENTRY



5.1	REPUTATION



With respect to general reputation, a person must be a suitable person to hold a licence�, and this requirement is extended to all officers of a body corporate�.  (An officer is defined as a director, manager or secretary of a company formed or incorporated in Tasmania, or the State Manager of an interstate or foreign company.)   



The suitability of an applicant is a decision made by the magistrate. 



Clearly there is a general public interest in the honesty of persons whose job it is, often in lonely and unsupervised places, to protect the property of others.



The Act states that a natural person must not, within the past 5 years, have been convicted of an offence of dishonesty, or on conviction for an offence, has been sentenced to a term of imprisonment exceeding 3 months.  The magistrate has a discretion to grant a licence if, having regard to the nature of the offence and the time elapsed, he or she is satisfied that it would not be contrary to the public interest for the licence to be granted.  



The submissions either agreed that the reputation requirement was appropriate, or that it should be extended.  One submission suggested a check going back 15 years and another had strong reservations about allowing a person with a conviction for dishonesty or a prison sentence being allowed into the industry at all.  It was stated that the police do not accept such persons, and with the security industry taking over more and more roles previously performed by the police, it was essential that the right people perform the duties.



The current restriction is relatively limited, and could allow persons into the industry with serious offences committed, say, 6 years prior to the application for a licence.  Given the public safety issues, it is recommended that the restriction be extended to ten years.  This would mean that a licence cannot be granted to a person who, within the period of ten years before the application for a licence was made, has been convicted of a prescribed offence.  The provision could be similar to the prescribed offences listed under the NSW Security Industry Act and Regulations which include offences relating to firearms or weapons, prohibited drugs, common assault, fraud, dishonesty or stealing, and robbery.  The ten year period also ties in with spent conviction legislation in other jurisdictions.



Preliminary Recommendations - General Reputation



That an applicant not be entitled to a licence if the applicant has convictions for relevant offences within the previous ten years.



5.2	FINANCIAL REPUTATION AND RESOURCES



In relation to financial reputation, a person (both a natural person and an officer of a body corporate) must not have been an undischarged bankrupt or subject to a composition or deed or scheme of arrangement with or for the benefit of creditors, unless the debts to which the composition or arrangements relates have been paid in full or its terms have been fulfilled.  



One rationale for the provision is that a poor financial history or reputation is an indicator of a lack of business skills. While it is arguable whether this is the case, it is a provision relied upon in many jurisdictions.  It is also arguable that persons with a poor financial history should not be dealing with other people’s money, as is the case with debt collectors and, for example, security guards who may be transporting money or supervising the collection of money.



While clearly restricting entry into the occupation, the restriction exists to protect consumers from the risk of financial loss and criminal activity. 



There is a secondary objective of protecting other creditors (particularly trade creditors) who may also be affected by the collapse of a business.



The Department is of the view that the current bankruptcy disqualification provides protection for consumers and trade creditors from the risk of financial collapse of a licensee, while not overly restricting competition within the market.



In relation to financial resources, the Act makes further requirements on all licensed bodies corporate and the holders of commercial agents licences.  



To be entitled to a licence a body corporate must demonstrate that it has sufficient financial resources for the payment of its creditors. The Act is silent on what constitutes sufficient financial resources. 

A holder of a commercial agent’s licence (both a natural person and a body corporate) must lodge a fidelity bond with the court of $20,000. 



In relation to “financial resources”, the amount is unquantified.  Such a requirement is not made on other businesses and it is considered that it is a restriction which cannot be justified. 



Two submissions have commented on the difficulty in obtaining a fidelity bond.  Apparently only one institution in Tasmania now issues them, and they are expensive and difficult to obtain.  The other point made is that larger commercial agent businesses would hold in trust considerably more money than the $20,000 bond, so that as a consumer protection devise, it is of little effect.  It appears that it is a restrictive barrier to entry which may not achieve its purpose in any event.  Given the funds held, it is appropriate that the trust account and auditing provisions of the Act and Regulations be retained. 



Preliminary Recommendation



The bankruptcy provisions be retained.

The requirement that a body corporate have “sufficient funds” be removed.

The requirement for a fidelity bond be removed.





5.3	QUALIFICATIONS AND COMPETENCIES



The Act provides in s4(10) that Regulations may prescribe a standard of education, practical skill or experience.  No such regulations have been made. 



The Australian Security Industry Association Limited (ASIAL) proposed the adoption of existing National Competency Standards for the industry as part of the training requirements for a new licensing system.  ASIAL’s submission recommended competency standards for all sectors of the industry as covered in the Training Package PR98 - Asset Security.  It said:



“The main objective of the Training Reform Agenda is to ensure that all Australian industries are able to compete on a National and International level.  This entails up-skilling, multi-skilling and developing cross industry skills thorough a system of accredited Competency Based Training and Assessment.  Recognition of qualifications obtained through prior education and experience are available to all employees across all industry sectors and ensure that existing employees are not disadvantaged through lack of formal qualification.  The training package offers national qualifications that are recognised in all states and territories.  It is hoped that the introduction of this package will greatly assist in a national approach that align qualifications to accredited standards/licensing and allow for the implementation of mutual recognition.”



This was supported by CIPSIA and Tasmania Police.  Tasmania Police stated that it “strongly supported the need to improve the standards of the industry in Tasmania and in particular the need for training and qualifications for industry participants.  This is particularly so now, as opportunities for expanded roles for the industry have increased in recent years”.  



CIPSIA supported the introduction of a national training package (Asset Security Training) which has been endorsed by the Australian National Training Authority.



The Office of Vocational Education and Training, Department of Education Tasmania, has approved the Asset Security Training Package PRS98. 



On the other hand, several submissions commented that education standards were cumbersome, unnecessary and expensive.  It was said that competition provided the incentive for members to be properly trained.



There is no evidence that the lack of prescribed educational standards has adversely affected the industry or prejudiced the safety of consumers.  Attaining the competencies may be industry “best practice” and no doubt would be encouraged by the industry groups.  However such a legislative requirement at this stage is considered to be an unnecessary barrier to market entry.



In the interim it is proposed that the section be retained.  It is suggested that the requirement in section 4 which refers to qualifications with respect to education, practical skills or experience be reworded with a requirement that a person have “prescribed competency requirements”.  This would fit in with the trend to competency standards in case, at a later date, there is a justifiable need for such standards to be prescribed.



This reflects the fact that the trend in licensing systems is directed at ensuring the competence of industry participants, and not at increasing the “professionalism” of the industry by requiring the completion of “qualifications”. It also reflects the fact that the vocational training system is now competency based.



Preliminary Recommendation



Section 4(10) should be retained in case at some future time, there is a need for competency standards to be prescribed.

The section should be reworded to refer to “prescribed competency requirements”.



5.4	OTHER ENTRY RESTRICTIONS



In the case of a body corporate, there are requirements in relation to its officers.  An “officer” is defined as being a director, manager or secretary of a company formed or incorporated in Tasmania, or in the case of companies formed elsewhere, the State Manager of the company.



A body corporate will not be granted a licence if an officer of the body would not be eligible for a licence under the Act.  



This restriction ensures that individuals associated with a body corporate are of good character and are otherwise suitable to work in the industry.



A body corporate will not be granted a licence unless an officer of the body holds a licence of the same kind, or in the case of a commercial agent’s licence, either a commercial agent’s licence or a commercial sub-agent’s licence.



This restriction required that at least one officer within the organisation satisfies the licensing requirements.  The provision is logical given that a body corporate is a legal creation. 



A licence shall not be granted or renewed if the person-�

has not attained the age of 18 years; or 

is disqualified from holding the licence under section 9; 

has committed such harassment as to show that he is not a suitable person to hold a licence; or

is not a suitable person, in all the circumstances of the case, to hold a licence. 

These restrictions are necessary to ensure that persons who work in the industry have sufficient maturity and are fit proper and responsible persons.



Preliminary Recommendation



The licensing requirements for a body corporate should be retained.

The age and suitability requirements for a licensee as set out in section 4 should be retained.



5.5	FEES



Fees are charged for the grant or renewal of licences in accordance with the Regulations�.   The fees for the grant or renewal of a commercial agent’s licence, an inquiry agent’s licence, a process server’s licence and a security agent’s licence are as follows:

1 year�$ 72.00��2 years�$132.00��3 years�$193.00��

The fees for the grant or renewal of a commercial sub -agent’s licence and a security guard’s licence are as follows:



1 year�$ 35.00��2 years�$ 66.00��3 years�$100.00��

The fee for a provisional licence is $17.



Fees are prima facie a restriction on competition and an impact on business.  The fees are considered to be a trivial restriction on competition.  Most submissions agreed with this, although some commented that the additional costs associated with the application and approval process, such as the advertising costs had a greater impact. 



The amount of fees will be a matter for the Office of Consumer Affairs and Fair Trading, as the licensing authority, to determine from time to time.



Preliminary Recommendation



The relevant provision that regulations may be made in respect to the fees payable for the grant or renewal of licences should be retained.



6	CONDUCT RESTRICTIONS



6.1	WORK TO BE CARRIED OUT BY LICENSED AGENT



There are a number of disciplinary provisions which apply to agents generally which can be regarded a minor restrictions.  



These include�:

licence not to confer additional authority;

licence to state sole or principal place of business;

name in which agent carries on business;

misrepresentation;

publication of advertisements;

notice to be displayed;

certain persons not to be employed by agents;

prohibition of delegation of functions to unauthorised persons; 

lending of licences; and

production of licences.



The majority of submissions agreed that these restrictions should be retained given the nature of the work and the need for consumer protection.  



These provisions may be seen as placing some restrictions on market conduct.  The market conduct which is restricted by these provisions, however, is conduct which is wholly undesirable - negligence or deliberate wrongdoing.  Restricting such conduct cannot be seen as truly restricting competition. These provisions may duplicate offenses elsewhere, for example, under the Business Names Act and Fair Trading Act, but it is seen as sensible to include the relevant provisions in the one piece of legislation.  



It is considered that the disciplinary provisions are necessary for the protection of consumers and are a minor restriction on competition.



There are a number of additional restrictions upon commercial agents being the:

requirement to maintain trust accounts;

requirement to maintain records of transactions; 

reporting of repossession of motor vehicles; and

dealings to be carried on a registered place of business.�



The trust account and records requirements are clearly good business practice and are appropriate for consumer protection.  Debt collectors may hold substantial amounts of money on behalf of clients and it is clearly necessary that there be proper accounting procedures.  



Tasmania Police supports the requirement that repossessed motor vehicles must be reported as it is necessary to save police investigation of apparently missing vehicles. 



The Regulations further detail the auditing requirements for commercial agents’ trust accounts�, as well as prescribing the records to be kept by inquiry agents, process servers and security agents.�  These requirements are considered to be necessary for good business practice in relation to licence holders.



Preliminary Recommendation



The general disciplinary provisions in Part III should be retained.

The provisions relating to a commercial agent’s records, trust accounting and reporting and place of business requirements in Part IV should be retained.



Duration of employment

There are special provisions relating to the duration of commercial sub-agents’ and security guards’ licences�.  A commercial sub-agent is a person in the employment of a commercial agent, and a security guard is a person in the employment of a security agent.



A commercial sub-agent’s licence ceases to have effect: 

if the holder of the licence ceases to be employed by a licensed commercial agent and the person does not become employed by another licensed commercial agent within one month; or

the licence of the employing commercial agent is revoked, suspended or otherwise ceases.



A security guard’s licence ceases to have effect: 

if the holder of the licence ceases to be employed by a licensed security agent and the person does not become employed by another licensed security agent within one month; or

the licence of the employing security agent is revoked, suspended or otherwise ceases.



These are considered to be minor restrictions.



Preliminary Recommendation



The provisions in relation to duration of security guards’ licences and commercial sub-agents’ licences should be retained.



7.	EXEMPTIONS



The Act and Regulations exempt a number of occupations and professions from the operation of the Act.



Crown Exemptions



The Act does not apply to an officer or employee of the Crown (whether Commonwealth, State or Territory) while performing official functions�.



By virtue the above definition, police officers, special constables, bailiffs and the sheriff are exempt from the operation of the Act.



In any event, the Department does not perceive that there is any significant impact from a competition perspective on the market.



It is likely that employees of commercialised government enterprises are covered by the exemption as it currently stands, provided they are directly employed by the relevant enterprise.



It would appear sensible that officers or employees of the Crown who are engaged in activities which could be characterised as enforcement or prosecution activities should be exempted from application of the provisions of the Act.  Officers or employees of the Crown engaged in such work are under special duties in respect of their conduct.



There is a clear necessity for those employed by the Crown to enforce or prosecute legislation to retain some sort of exemption from the requirement to be licensed. As an example, the compliance staff of the Office of Consumer Affairs and Fair Trading undertake investigation work in order that the Government may enforce the relevant legislation.



Preliminary Recommendation  



The Department recommends that the Crown exemptions be retained.



Professions



The exemptions for members of various professions are intended to allow specified professions and occupational groups (and their employees) to make inquiries in relation to their business or the business of clients as a necessary part of transacting business with them and fulfilling their professional duties. The exemptions would also allow them to collect or request payment of debts owing to them and, in certain circumstances, provide professional advice to clients.



If the exemptions were not granted, then those involved would need to be licensed as agents or, alternatively, would need to rely on the professional services of licensed agents.



The justification would appear to be that members of the exempted professions usually possess appropriate technical qualifications, and belong to long-standing professional bodies which have strict codes of practice and ethics. It is therefore argued that  the objectives of the Act are not compromised by this exemption. 



It is important to note that the exemption in the Act applies to a legal practitioner and  clerk; and an accountant; to the extent that the persons are practising their profession�. 



The Regulations also exempt loss adjustors� and real estate agents�, although without the above proviso.   For ease of reference the exemptions should be combined, and updated.  The reference to loss adjustors should be updated to refer to membership of the Australasian Institute of Chartered Loss Adjusters Limited (AICLA), and the definition of an accountant should be updated to include a person who is a member of the National Institute of Accountants.



The Tasmanian Division of AICLA, in its submission, supported the retention of the exemption for loss adjustors and provided evidence of its professional body and educational requirements for membership thereof.



Preliminary Recommendation



The Department recommends retention of the current exemptions for the specified occupations and professions subject to updating the references to loss adjustors and accountants.



Trustee Companies, building societies, friendly societies, or a person carrying on the business of insurance, insurance broking or banking�



Arguably, the exemption was intended to allow specified financial services bodies (and their employees) to make inquiries in relation to their business or the business of clients as a necessary part of transacting business with them and fulfilling their professional and statutory duties. 



The exemption would also allow them to collect or request payment of debts owing to them.



If the exemption was not allowed, then those involved would need to be licensed as investigation agents or, alternatively, would need to rely on the professional services of a licensed investigation agent.



The justification would appear to be that the financial services organisations specified are usually regulated by specific legislation. As such, they are usually under a degree of scrutiny by other government regulators as to the conduct of their operations. In any event, it is clearly a necessary part of their work to be able to undertake investigations and make inquiries, and this has always been the case. 



Again, it is important to note that the exemption only applies to the extent that the person or body is acting in the ordinary course of business. 



Preliminary Recommendations



The Department proposes that the current exemption for Trustee Companies, building societies, friendly societies, or a person carrying on the business of insurance, insurance broking or banking be retained.



MISCELLANEOUS EXEMPTIONS



Incidental Duties  



The Act does not apply to a person employed under a contract of service who acts as an agent only as an incidental part of the duties of that employment.�



It was never the intention of the Act that employees who may incidentally act as an agent in the ordinary course of conducting their business should be required to be licensed. 



It is the clear intention of the provision that it exempts a person where they perform security or investigation work as an incidental part of their duties.  To use the example of the caretaker, consider a situation in which a caretaker, while undertaking their normal duties (eg maintenance) discovers an unauthorised person on the premises and seeks to remove them.  This action would clearly bring them within the definition of “security agent” yet it is an unusual and incidental part of their duties “to care for the property”.  It would be unjustified to require this person to be licensed as a security agent, when they may never be called upon to exercise such functions as part of their normal duties.  It is arguable that the situation would be different if the caretaker undertook security duties in a systematic and routine fashion.



The exemption also covers office staff in any number of businesses who may follow up outstanding accounts for payment from clients, for example, an accounts clerk employed by a dentist or doctor.



Secretarial Functions



In a similar vein, the Act does not apply to a person who performs only clerical or secretarial functions on behalf of an agent.�



This is clearly a common sense exemption for those persons who work for a licensed agent who may incidentally be involved in the work of the agent in conducting their normal duties eg writing letters, receiving or making telephone calls etc.

The Department agrees that the exemption reflects common sense.  



Preliminary Recommendation



The Department recommends that the exemptions in relation to incidental duties and clerical and secretarial functions be retained 



Debt Collection by Telephone



An additional exemption is proposed to cover debt collection by telephone. This would exempt a person who is employed under a contract of service by a licensed commercial agent who acts as an agent only by requesting the payment of debts by telephone calls made from the agent’s place of business while under the supervision of the agent.  It is unclear whether under the Act such employees are otherwise exempted or whether they should be licensed as commercial sub-agents.



The exemption is proposed in recognition of a trend to collect debts by telephone, replacing the traditional collection letter.  



It also reflects the reality that the actions of such persons are adequately covered by the Privacy Act 1988 (Commonwealth) and the Fair Trading Act 1990 (Tas).  If persons in the employ of licensed commercial agents engaged in unfair, improper or illegal activity, it is arguable that the agent would be liable for disciplinary action under the Act.  The Department feels that this provides a significant pressure upon the agent to ensure that their staff are adequately trained and prepared to undertake the work, and that they perform this work in an appropriate manner.



Preliminary Recommendation



The Department recommends the inclusion of an additional exemption for persons employed by a licensed commercial agent for the sole purpose of debt collection by telephone. 



8.	PROPOSED CHANGES TO THE LICENSING PROCESS



The preceding discussion in this Report makes recommendations in relation to existing provisions of the Act and Regulations.  In addition to those changes, it is recommended that the licensing process itself be changed.



Part II of the Act sets out the requirements for a licence and also sets out the process for applying for a licence.



At present the application is made to a court of petty sessions, and, following various administrative procedures, such as advertising and character checks by the Police, the matter is heard by a magistrate who either grants, renews or refuses to grant or renew the licence.



At present, a magistrate when determining a licence application does not have the power to place conditions on a licence or to vary the conditions.  Similarly when hearing a complaint the magistrate is limited to revoking or suspending a licence and disqualifying a person from further holding a licence for a period.



There is no appeal from the decision of the magistrate.



Any disciplinary matters are also dealt with by way of complaint to a magistrate under section 9 of the Act.  The process for initiating and processing a complaint under the Act is unclear and as a consequence is considered to be ineffectual.  One verbal submission commented that because it is easy to enter the industry, there needs to be a tighter disciplinary process.  



It is proposed that an administrative licensing process will replace the existing process.  The application for a licence would be lodged with the Office of Business Affairs, and the decision would be made by the Commissioner for Corporate Affairs.  The Commissioner would have the power - 

to grant or renew a licence; 

to place conditions on a licence; 

to vary the conditions on a licence; or 

to refuse to grant or renew a licence; or 

to revoke or suspend a licence.



The Commissioner would also have the power to act on complaints.  



The power to place conditions and to vary conditions are additional to the current powers of a magistrate.  Such provisions are standard practice in administrative decision making processes and should be included.  



As this would be an administrative decision, the applicant or an interested party would have the right to apply to a magistrate for a review of a decision of the Commissioner.  On review, the magistrate would have the power - 

to affirm the decision under review; or 

to vary it; or 

to set it aside and make a decision in substitution; or 

to set it aside and remit the matter for reconsideration by the Commissioner in accordance with any directions or recommendations of the magistrate.



The Regulations will be updated to simplify the application process and reduce the number of prescribed forms.   The character check by the Police would remain, along with the ability for the Commissioner of Police to lodge an objection to the granting of a licence.  The requirement for advertising a person’s intention to apply for a licence is considered to be an unnecessary expense.  The requirement to advertise is a cost and therefore a restriction on entry.   Very few, if any, objections are lodged by the public as a result of the advertisements so it is arguable that the requirement, although aimed at protecting consumers, achieves any benefit.  It is considered that a better alternative is to improve the complaint process as mentioned above.



The aim is to simplify the licensing process by:

streamlining the number of licences issued;

reducing the paperwork involved in the application process;

removing the requirement to advertise;

making the decision making process an administrative decision;

improving the complaint handling and investigation process;

providing a right of review to a magistrate; and,

in the process of achieving this, updating the Act and Regulations.



The Office of Business Affairs currently receives and processes the licence applications in the south of the State, and then transfers them to the court for the magistrate’s determination.   Under the proposed scheme the Office would deal with all applications State wide.  The changed process will reduce the time taken in processing and there will be no need for double handling of the paperwork.  It will result in a cost saving to government by freeing up court sitting time for other matters and will also be a cost saving for the applicants in that they will not be required to attend court themselves.



Preliminary Recommendation



The Department recommends that: 

decisions in relation to the grant, renewal, variation or refusal of a licence be made by the Commissioner for Corporate Affairs;

the Commissioner have to power to deal with complaints and have the power to place or vary conditions on a licence, or suspend or revoke a licence;

there be a right of review of a decision of the Commissioner to a magistrate;

the process for applying for a licence be simplified and updated; and

the requirement for advertising notice of intention to apply for a grant or renewal of a licence be removed.
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