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PART A: INTRODUCTION

1. WHY IS THE ACT BEING REVIEWED?

There has been no systematic review of the Commercial and Inquiry Agents Act 1974 since its enactment 25 years ago. There have been minimal changes to the Act over the years, and these have all been ad hoc in response to particular issues which were current at the time. The intention of this review is to determine if the current requirements are appropriate, to discover if there are better alternatives and revise and update the statutory requirements regulating the industry. In this context is it appropriate to consult with the broader community to assist in developing future options.

The review is also being carried out in the context of National Competition Policy ("NCP") reforms in order to determine the appropriate level of regulation necessary to provide the widest consumer choice whilst ensuring appropriate consumer protection.
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2. WHAT IS BEING REVIEWED?

This Review applies to:-

Commercial and Inquiry Agents Act 1974 ("the Act"); and

Commercial and Inquiry Agents Regulations 1975 ("the regulations")

Copies of the Act and Regulations are available on http://www.thelaw.tas.gov.au/ or from the Printing Authority of Tasmania.
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3. ISSUES PAPER

This Issues Paper has been prepared to assist those wishing to make submissions.

Discussion points are raised to promote comment on various issues. Submissions should focus on the costs and benefits of restrictions, any alternative proposals, and be supported by analysis wherever possible.

The NCP competitive restrictions arising from the Act and regulations fall into two main categories:- 

· occupational restrictions; and 

· conduct restrictions. 

The regulatory regime established by the Act interacts with other legislation. Reference is made to other legislation where appropriate. However, the scope of this review is limited to the Act and regulations. Issues relating to other legislation are not considered in this paper. 

Comments need not be restricted to those issues identified in this paper, however they should address issues which are directly related to improving and updating the Act.

For your assistance, guidelines for responses to the Issues Paper are included in Part D.
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PART B: GENERAL PRINCIPLES OF NCP LEGISLATION REFORMS

On 11 April 1995 the Council of Australian Governments ("COAG") entered into three inter-governmental agreements to facilitate the implementation of national competition policy objectives. 

One of these agreements was the Competition Principles Agreement ("the Agreement"). As part of its obligations under the Agreement, State and Territory governments gave an undertaking to review existing legislation that restricts competition. 

National competition policy is about

"ensuring that the way markets work serves the whole community, rather than resulting in back-room deals which benefit a few. It is about improving efficiency of the public sector to provide better services at lower prices. And it is about ensuring that legal protections from competition genuinely promote the welfare of all Australians, rather than the narrow interests of the businesses protected. The policy doesn’t prevent governments guaranteeing desirable social objectives."1
The guiding principle2 of competition policy is that legislation (including Acts, enactments, ordinances or regulations) should not restrict competition unless it can be demonstrated that:

· the benefits of the restriction to the community as a whole outweigh the costs; and

· the objectives of the legislation can only be achieved by restricting competition.

This principle applies to proposals for new legislation as well as reviews of existing Acts. An additional consideration is whether it will impose a significant negative impact on business.

Legislation identified as restricting competition should be systematically reviewed at least once every ten years thereafter.3
The procedure for reviewing legislation is contained in clause 5(9) of the Agreement. A review should:-

· clarify the objectives of the legislation;

· identify the nature of the restriction on competition;

· analyse the likely effect of the restriction on competition and on the economy generally;

· assess and balance the costs and benefits of the restriction; and

· consider alternative means for achieving the same result including non-legislative approaches.

Where there is a requirement to balance the benefits of a policy or course of action against its costs, or to assess the most effective means of achieving a policy objective, the following matters4 should be taken into account where relevant:

· government legislation and policies relating to ecologically sustainable development;

· social welfare and equity considerations, including community service obligations;

· government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity;

· economic and regional development, including employment and investment growth;

· the interests of consumers generally or a class of consumers;

· the competitiveness of Australian business; and

· the efficient allocation of resources.

These matters are also relevant when developing new legislation.

The NCP reform program seeks to encourage greater competition in the marketplace, and to extend the productivity-enhancing effects of competition to virtually all sectors of the economy. It consists of a number of reforms which aim to lower business costs, improve competitiveness and provide the conditions for more sustainable economic and employment growth.

Underlying NCP is the notion that greater competition will create incentives for producers:-

· to use their resources better, resulting in higher productivity;

· to increase their efforts to constrain costs and therefore lower prices; and

· to be more responsive to user’s demands in terms of improved quality.

It is important to acknowledge that some laws may restrict competition. In many such cases restrictions may be essential in order to achieve a significant community benefit. However, NCP requires that all laws restricting competition should be identified, so that those community benefits and the necessity for the restriction can be reviewed in an objective fashion.

The following information aims to provide some basic economic background to the review process to assist those wishing to make submissions.
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1. WHAT IS A MARKET?

In general terms, a market is a collection of buyers and sellers that interact, resulting in the possibility of exchange.5 Buyers include consumers who purchase goods and services, and sellers include firms and individuals who sell their goods and services. 

The structure of the market is characterised by a number of factors including the number and size of competitors, the barriers to entry into the market, and the ability for different products to be substituted. 

However, of all the elements making up a market structure, ease of entry into the market is probably the most important. It is the difficulty which potential competitors experience in entering a market which establishes the possibility of market concentration over time, and it is the threat of the entry of a new player into a market which operates as the best regulator of competitive conduct. This is known as the theory of contestability, and is discussed later in Part B.
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1.1 The "market" for the purposes of this Issues Paper

The relevant market is the market for the provision of security and investigation services6 in Tasmania. 

These services are offered by a large range of suppliers (both public and private), and the whole community "consumes" these services in some manner. The following statistics on the number of licences issued for the period 1 November 1997 and 30 October 1998, are based on the Register maintained by the Department of Justice and Industrial Relations

Licence Category
Individuals/Companies

commercial agent’s licence;

13

commercial sub-agent’s licence;

6

inquiry agent’s licence;

95

process server’s licence;

73

security agent’s licence;

192

security guard’s licence;

392

The numbers in the table include 180 provisional licences, some of which would have been replaced by full licences. It must be noted that whilst approximately 680 full licences were issued (or renewed) during the period, there were also approximately 400 two and three year  licences issued prior to the period which were current as at 1 November 1997.

A recently published report indicated that the security industry in Australia has undergone a rapid period of growth during the 1980s and 1990s.7 Further, it has been estimated that Australians spend in excess of $2 billion dollars per annum on private security.8
It should also be recognised that under mutual recognition legislation, trades and professions regulated in one jurisdiction have the ability to obtain registration in another jurisdiction by means of administrative process. It may be appropriate to consider that the market for these services extends beyond the boundaries of Tasmania.

Discussion Point:
Submissions are encouraged to provide a view as to what are perceived to be the markets affected by the Act.
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2. COMPETITION: WHAT IS IT? WHY THE NEED?9
2.1 What is it?

Competition expresses itself as rivalry within a market, and can take a number of forms:-

· rivalry on price;

· rivalry on service;

· rivalry on technology;

· rivalry on quality; or

· even rivalry on consistency of product. 

Effective competition requires both that prices should be flexible (reflecting the forces of demand and supply), and that there should be independent rivalry in all dimensions of the price-product-service packages offered to consumers.
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2.2 Why do we need competition?

Many economists argue that competitive market forces deliver greater choice and benefits to consumers. If a service provider is able to exercise significant power within its market, a misallocation of resources may result. The provider has no incentive to offer new products to consumers, and consumers themselves may pay more for the service than it is worth. Vigorous competition between service providers encourages them to attract consumers to the business with targeted service provision and/or reduced prices.

It is important to note that:

"Competition policy does not require that all firms compete on an equal footing; indeed, differences in size, assets, skills, experience and culture underpin each firm’s unique set of competitive advantages and disadvantages. Differences of these kinds are the hallmark of a competitive market economy.10
From an NCP perspective, the focus should not be primarily concerned with competitive conduct between suppliers within the market, unless such conduct results in inefficiencies and costs to the community at large. Rather, it should be concerned with provisions in the legislation which may restrict entry into the market by new competitors, or provisions of general application which distort competition within the market as a whole.
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2.3 Why do we regulate competition?

Competition in markets is usually regarded as the most efficient method of allocating resources. However, unrestricted competition may not provide the best or most appropriate economic or social outcome. It has been observed that:

"government intervention in a competitive market is not always a bad thing. Government - and the society it represents - might have other objectives besides economic efficiency. In addition, there are situations in which government intervention can improve economic efficiency. This includes externalities and cases of market failure."11
It is argued that where the potential for market failure or provider failure exists, there exists a basis for government intervention. 
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2.4 How does market failure occur?12
Competition assumes a market that is perfect, ie:-

· where maximum satisfaction and profit are sought;

· where there are no hidden transaction costs;

· where all parties are completely informed; and 

· where there are no costs to other parties. 

While vigorous and open competition in markets is often regarded as the most efficient method of allocating the community’s resources, unrestricted competition does not always provide the best possible economic and social outcomes. From the consumer’s viewpoint, inefficient market outcomes may result where there are high transaction costs, information asymmetry or externalities. Such situations indicate market failure and may justify regulatory intervention to restore efficiency.

2.4.1. Transaction Costs
Transaction costs are costs incurred in doing business with a service provider, including the costs of:-

· locating a service provider;

· reaching agreement on the price and other aspects of the exchange; and

· ensuring that the terms of the agreement are fulfilled, including resort to legal advice and court action.

Market failure may occur where consumers experience significant search costs in a market with which they are unfamiliar and therefore either abandon the search or make a less than optimal decision. 

The unfortunate reality is that markets generally make available less information than would be desirable in a perfectly competitive market. In any event, consumers will only search out and utilise information so long as the costs of their search are lower than the savings that they expect to make. Licensing seeks to provide information about practitioners in a particular occupation. The fact that a person has satisfied required standards is an indication to the consumer (although not a guarantee) of the quality of the service that will be provided. This can decrease the cost to consumers of individually measuring the quality of services.

2.4.2. Information Asymmetry
Once a consumer has located a service provider, they must then determine whether that provider offers an appropriate price/quality mix for their purposes. Information asymmetry occurs when there is a disparity between information at the disposal of the consumer on the one hand, and the service provider on the other. Consumers have a natural incentive to buy services with a price/quality combination they desire. However, it is difficult for them to do so where the supplier has much more knowledge about the quality of the service that is being offered. Consumers may be at a disadvantage in:

· assessing the need for service or the type and quality of service required;

· distinguishing the competent service provider from the incompetent; and

· assessing the quality of the services rendered and whether they are excessive or inadequate for their needs.

Regulatory intervention can provide consumers with additional confidence in the service provider, instead of exposing them to the risk of inappropriate selection of service and the possibility of exploitation by the provider.

Strong adherents of market theory object that this sort of intervention pre-empts the role of the market in setting the preferred levels of competence and service quality. However, the efficient allocation of resources depends on the existence of an informed market. Many markets tend to consist of occasional buyers who are relatively uninformed and regular sellers who are relatively well informed (for example, the new car market). 

The objective of giving conveniently accessible information to buyers in the market is most easily realised in the objective of measuring technical competence at the entry point to the occupation. It is at its best when the criteria of competence are strict and widely recognised, and at its worst when the criteria of competence become progressively less strict and less well defined. 

2.4.3 Externalities
Externalities are costs to parties not directly involved in the transaction - they are sometimes referred to as ‘spillovers’. A negative externality may be where, for example, an incompetent refrigeration mechanic releases ozone-destroying gases into the atmosphere, thereby causing harm to the community at large. In some occupations, the risk of externalities is so significant for the community that a high degree of assurance of competence upon entry is required. Subsequent remedial action is often too late and ill-directed.
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2.5 How does provider failure occur?

Conventional forms of market failure do not, however, account for the failure of the service provider to honour their obligations - eg, through the intervention of dishonesty, insolvency or the systematic performance of substandard work. 

In theory, consumers and service providers contract for a pre-defined quality of service in exchange for a price that the provider can demand without losing business. The provision of service quality less than that bargained for may be compensated for by regulatory intervention such as the setting of point-of-entry standards, the imposition of ongoing requirements or the provision of a ‘safety net’ for consumers.

Analyses of occupational regulation schemes in Australia have produced a list of potential risks to consumers that are generally not related to market failure.13 The main types of benefit to the public consist of protection against a risk:

· of financial loss;

· of substandard work being performed;

· to health and safety; and

· of criminal activity.

2.5.1. Risk of financial loss
The financial risks thought worthy of protecting against may be conveniently described as personal risk and business risk.

2.5.1.1. Personal risk
These are risks attaching to the individuals behind the supplier. Regulating to reduce the risk of dishonesty is normally reflected in the requirement that an applicant be a fit and proper person to hold a licence. This requirement is commonly tested (at least in part), by reference to the applicant’s criminal record regarding offences of fraud or dishonesty. 

Protection against this risk is also facilitated by imposing controls on licensees. These are directed to securing financial probity in those occupations in which large amounts of money are handled by a licensee on behalf of a third party (such as trust accounting requirements).

Apart from such regulation, it is normally left to the criminal law to deal with this sort of behaviour. When regulation is preferred, it is because it is regarded as providing a more effective and comprehensive prevention than does the criminal law on its own. 

Such regulation provides a filter to exclude from the occupation those who have a known predisposition to fraud or dishonesty. A subsequent conviction for fraud or dishonesty will usually be grounds for disciplinary action under the licensing scheme, allowing for the formal and public exclusion of the offender from the occupation. 

Another common method in licensing systems for reducing the financial risk of dishonesty is to control the business operations of licensees, for example by imposing trust account requirements where large amounts of money are being handled. Examples can be found among legal practitioners, land agents and conveyancers, and collection agents. Trust account requirements create an established way of doing business (which is its own deterrent), but they are ultimately only as good as is the ability to supervise and enforce them.

2.5.1.2 Business risk
The second category of financial risk is related to the financial stability of the business. It is common for occupational regulation schemes to create some sort of financial threshold for an intending licensee to minimise the possibility of them becoming insolvent while liable to the consumer. This requirement is commonly expressed in the requirement that an applicant have sufficient financial resources to enable the successful carrying on of the occupation authorised by the licence. It is often supported by constraints on persons who are bankrupts or directors of companies recently wound up from being licensed. 

The requirement for financial stability may be supported by consumer safety nets such as guarantee funds usually generated from licensees’ fees, compulsory indemnity insurance or fidelity bonds.

2.5.2. Risk of substandard work
In many areas, standards of technical competency are mandated to reduce the risk of substandard work being systematically performed. This risk is reduced by the requirement that an applicant for a licence or registration has completed a prescribed course of training or holds prescribed qualifications. Consumers are thus given some confidence that services provided by practitioners will conform to a basic level of skill.

Standards of technical competency fulfil two functions with respect to the performance of substandard work: 

· they provide an education framework for those who are presently incapable of performing that work without consistently requiring supervision (from an employer and/or the courts); and 

· they deny entrance to the industry to those who would intentionally provide a lesser quality of service.

Adherents of market theory object that this sort of requirement also pre-empts the role of the market in setting the preferred levels of competence and service quality. However, standard-setting in a free market relies in part on the willingness of buyers to assert their legal rights regarding substandard work. The risks and expense which such action entails for the individual buyer in that market may well deter, at least for a significant time, the correction of systematic incompetence, if the potential stake for the buyer is not significant enough.

2.5.3. Risk to health and safety
This risk is mostly relevant to questions about regulating occupations to do with human health. Clearly, where public health and safety are potentially at risk, there is a greater argument in favour of regulation.

2.5.4. Risk of criminal activity
This is particularly relevant to occupations which may provide the opportunity for criminal activity to occur. The risk of such activity is often perceived to be greater in occupations which deal with consumers in their own homes or workplaces, or in circumstances of trust and reliance.
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3. WHY DO WE REGULATE OCCUPATIONS?14
As indicated above, regulation may be appropriate where market or provider failure occurs. It is for these reasons that governments regulate certain occupations.

It has been asserted that:-

"Occupational regulation in the form of licensing requirements is premised on an assessment that it is better at the outset to exclude from the market incompetent or dishonest practitioners rather than deal with the consequences of their actions later."15
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3.1. The Effect of Occupational Regulation on Competition16
The intended effect of occupational regulation is to address concerns with market and/or provider failure. Any regulation imposed should be therefore be appropriate to addressing these concerns.

However, most occupational regulation legislation was designed without any explicit consideration of its impact on competition.

Restrictions on competition imposed by occupational regulation form two broad groupings:-

· restrictions on competitive conduct;

· barriers to market entry

These are briefly discussed below.

3.1.1. Barriers to Entry
Regulatory barriers to market entry have the most direct influence over competitive conditions within an industry.

Numerous point of entry controls can exist:

· barriers creating a monopoly;

· restrictions that operate by reference to the number of producers or product;

· barriers operating against interstate goods or service providers;

· barriers operating against foreign goods or service providers;

· restrictions that operate by reference to standards or qualifications.

It is this final barrier which is of most relevance to this Review. 

The theory of "contestability" suggests that the mere threat of potential competition can have efficiency effects similar to actual head-to-head competition. Removing or reducing entry barriers can therefore have a positive impact on performance, even if few or no competitors actually enter the market.

The imposition of point-of-entry controls for these purposes may preserve the status quo in the industry but, given a stable demand for the services, restriction on their supply may lead to price increases. Further, such regulation may affect the relative prices of labour and material inputs, thereby causing service providers to use inefficient mixes.

Another consequence of the imposition of point-of-entry controls may be ‘technological lethargy’ where suppliers have no incentive to innovate. Given that many innovations may result in cost reductions to consumers, regulation that inhibits innovation is imposing a hidden cost. 

Similarly, point-of-entry controls such as competency standards should not impede the ability of the occupation to be responsive to change or the ability of training providers to respond to the needs of the industry as a whole.17
Point-of-entry regulation may also result in functional separation of an industry which restricts market competition and raises the cost of services. Again, this is particularly relevant to this review. Functional separation may limit the functions that can be performed by other occupations and less-skilled workers. Without functional separation due to regulatory intervention, market forces would determine the most efficient forms of organisation and specialisation. If there are no substantial economies to be made in specialisation, persuasive public interest reasons would need to be advanced for enforcing industry segmentation.

Information regarding occupational competence can be revealed to consumers by other means. Further, it should not be assumed that consumers are incapable of requesting appropriate information and analysing the results for themselves.

Any review of regulation will normally face significant opposition. As was noted by the Hilmer Report,18 

"beneficiaries of the restrictions usually have powerful incentives to resist reform, with those advocating change bearing the burden of establishing that existing restrictions are not justified"

and further,

"regulation that confers benefits on particular groups soon builds a constituency with an interest in resisting change and avoiding rigorous and independent re-evaluation of whether the restriction remains justified in the public interest."19
Clearly, justification exists for government intervention in circumstances of market or provider failure in the marketplace. Intervention in an occupational services market, which may take the form of conduct or entry restrictions, must necessarily be subject to close scrutiny to ensure that any anti-competitive effects of this regulation can be justified as being in the public’s best interests.

3.1.2. Restrictions on Competitive Conduct
Many sectors of the economy operate under regulatory regimes which restrict certain forms of competitive behaviour. Restrictions on conduct may range from price controls to mandatory codes of practice.

If these controls were maintained by private agreement between competitors many would be caught by the competitive conduct provisions of the Trade Practices Act 1974 (Commonwealth). However, as these controls are imposed by government, they are immune from the Trade Practices Act provisions.

As discussed previously, competition expresses itself as rivalry within a market. This rivalry may be in terms of price, service, technology or quality. 

Effective competition requires both that prices should be flexible (reflecting the forces of demand and supply), and that there should be independent rivalry in all dimensions of the price-product-service packages offered to consumers.

Restrictions on competitive conduct can prevent this competitive rivalry from being maximised.

Competitive market forces deliver greater choice and benefits to consumers. If a service provider is restricted in the way it can conduct itself in the market, a misallocation of resources may result. The provider may have no incentive to offer new services or methods of service delivery to consumers, and consumers themselves may pay more for the service than it is worth. Vigorous competition between service providers encourages them to attract consumers to the business with targeted service provision and/or reduced prices.
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4. ALTERNATIVES TO REGULATORY INTERVENTION

The patchy performance of licensing systems in pursuit of their declared objectives, together with a growing sensitivity to the costs of these systems, has led to a renewed interest in the potential for co-regulation and self-regulation. These involve, respectively, greater participation in, and exclusive control of, regulation by industry organisations.

A significant quantity of work has been undertaken along these lines recently.20 The resulting suggestions are appealing to those who argue that formal regulation tends to produce a misallocation of resources by requiring standards which are higher and more onerous than necessary. Clearly that potential exists. Various alternatives to regulation will be raised throughout this Issues Paper.
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PART C: OVERVIEW AND DISCUSSION POINTS OF LEGISLATION

1. HISTORY

Prior to the enactment of the Commercial and Inquiry Agents Act 1974, there was no legislation which controlled security and investigation services in Tasmania. The only indirect restrictions in place related to carrying concealable firearms under the Firearms Act, and the wearing of uniforms which resembled a police uniform. The Commissioner of Police commented in 1969 that as a voluntary practice, the management of most security firms obtained a police check on potential employees.

The Commercial and Inquiry Agents Bill was introduced into parliament in 1974 following several years of work on the proposal and the Act commenced on 1 July 1975. It was stated at the time that apart from the public interest in statutory control being exercised over agents, a pressing reason was that as at 1 July 1974, the police would cease to serve summons on behalf of municipal councils, Commonwealth government departments and others. It was therefore necessary to license process servers to prevent inappropriate persons from engaging in such work. 

The Act was based on similar legislation in New South Wales. In the second reading speech, the Attorney-General, the Hon W A Neilson, after listing the various types of agents in the Bill, said: 

There is at present no legislation which regulates the activities of people doing the jobs which I have just specified. Yet these are activities which put the person performing them in a special position, either though holding large sums of money on behalf of his clients, through being responsible for the security and the guarding of large sums of money, or through obtaining information about persons by special investigation of another’s way of life.

In each of these cases it is a matter of grave public concern that those who operate in these areas should meet high standards of personal honesty, restraint and discretion.

The introduction of this legislation is not intended to imply that persons engaged in these fields are untrustworthy. On the contrary, this legislation will ensure the continued high calibre of persons employed in such jobs and so will be welcomed by reputable agents now exercising the functions mentioned above.

This legislation is needed because the increasing complexity of our consumer society has led to inroads into privacy of the personal lives of members of society, and led to the need for persons such as commercial agents, inquiry agents and so on. So we must ensure that reputable people carry out these tasks.

There have been various amendments, mainly of a minor matter since 1975.

In 1988-89, as part of deregulation proposals, a review was carried out by the Department into commercial sub agent’s licences and process server’s licences. Comments were sought from agents as part of the review. In summary, it was concluded that there was no demand for the abolition of licences either from within the industry or from the general community. The Deregulation Advisory Board supported abolition because it was not convinced that a need for the licensing system had been shown. On the other hand, it was argued that no compelling reasons had been advanced for changing a system which had operated adequately for 14 years and that abolition of licences was likely to lead to major adverse consequences, especially the entry into the industry of unscrupulous and dishonest persons. The review recommended that the licences not be abolished. 
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1.1. Objectives of the Act

The long title states that the Act was intended to provide for the licensing and control of commercial and inquiry agents.

It is therefore necessary to identify why it was considered necessary to regulate this industry.

Due to the nature of the work of the industry, the honesty and integrity of those engaged in the industry is of paramount importance from a public safety perspective. 

The Act and Regulations contain provisions which regulate the behaviour of people who not only provide services to the public, but who enter into private domiciles, and obtain confidential information on individuals in the community. It is therefore imperative that these persons be of high character and integrity.

In summary, therefore, it can be said that the Act has the objective to ensure that only appropriate persons are able to act as commercial and inquiry agents. 

Discussion Point 1:
A. Do you agree with the expressed objective of the Act?
B. What other objective might the Act have?
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2. CURRENT OPERATION OF THE ACT

The Act prevents a person from carrying on business or otherwise acting as a commercial or inquiry agent unless authorised by licence. A person is also prevented from holding himself or herself out as being entitled to carry on the functions of an agent unless authorised by licence.21
An "agent", and all types of agent, are defined by the Act.22 For more detail see 3.1.1.

Licences are granted and renewed by magistrates in accordance with the Act. Provisional licences may be granted by clerks of the court pending the decision of the magistrate. The Secretary of the Department maintains a register of licences and provisional licenses.23
Applicants for a licence, or renewal of a licence must lodge an application and statutory declaration with the clerk of petty sessions and must also advertise their intention in a daily newspaper.24 A copy of the application is served on the Commissioner of Police who then investigates the applicant to determine if there is any ground for objection. The Commissioner provides the clerk with a report, and if an objection is lodged, may appear before the magistrate at the determination of the application. Similarly any person who objects to the grant or renewal of the licence may lodge a notice of objection with the clerk and may appear before the magistrate at the hearing.25
A licence may be granted for periods of 1, 2 or 3 years.26 Most are sought for one year. 

There is no limit placed on the number of licences which can be issued.
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2.1 Licence Types

Six types of licence are available under the Act:

· commercial agent’s licence;

· commercial sub-agent’s licence;

· inquiry agent’s licence;

· process server’s licence;

· security agent’s licence;

· security guard’s licence;

In addition, four provisional licences may be issued on an interim basis pending the decision on an application for a licence. The provisional licence may only be granted where the applicant is, or will be, employed by another. The provisional licence remains in force until the application for a licence is determined or a notice of objection to the grant is lodged with the clerk of the court. The provisional licences are:

· provisional commercial sub-agent’s licence;

· provisional inquiry agent’s licence 

· provisional process server’s licence;

· provisional security guard’s licence.
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2.2 Entitlement to be Licensed

The licences may be granted to a natural person or a body corporate. In the case of a body corporate, an officer of the body corporate applying for a commercial agent’s licence must also hold either a commercial agent’s licence or a commercial sub agent’s licence. In the case of any other licence, an officer must hold the same kind as the licence sought to be granted to the body corporate.

A licence shall not be granted or renewed if the person-27
· has not attained the age of 18 years; or 

· is disqualified from holding the licence under section 9; 

· is an undischarged bankrupt or has made any composition or arrangement with creditors, unless the debts to which the composition or arrangement relates have been paid in full or its terms fulfilled;

· has been, within the previous 5 years, convicted of an offence of dishonesty, or on conviction for an offence, has been sentenced to a term of imprisonment exceeding 3 months, unless the magistrate, having regard to the circumstances is satisfied that it would not be contrary to the public interest for the licence to be granted;

· has committed such harassment as to show that he is not a suitable person to hold a licence; or

· is not a suitable person, in all the circumstances of the case, to hold a licence. 

· A licence shall not be granted to a body corporate unless the body has sufficient finds for the payment of its creditors. Further, a body corporate will not be granted a licence if an officer of the body would not be eligible for a licence under the Act. 

· A body corporate will not be granted a licence unless an officer of the body holds a licence of the same kind, or in the case of a commercial agent’s licence, either a commercial agent’s licence or a commercial sub-agent’s licence.

There are special provisions relating to the duration of commercial sub-agents’ and security guards’ licences.28 A commercial sub-agent is a person in the employment of a commercial agent, and a security guard is a person in the employment of a security agent.

A commercial sub-agent’s licence ceases to have effect: 

· if the holder of the licence ceases to be employed by a licensed commercial agent and the person does not become employed by another licensed commercial agent within one month; or

· the licence of the employing commercial agent is revoked, suspended or otherwise ceases.

A security guard’s licence ceases to have effect: 

· if the holder of the licence ceases to be employed by a licensed security agent and the person does not become employed by another licensed security agent within one month; or

· the licence of the employing security agent is revoked, suspended or otherwise ceases.
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2.3 Complaint and Offence Provisions

Complaint provisions are contained in section 9 of the Act. Proceedings are held before a magistrate.

The magistrate may-

· revoke the licence on the ground that the licence was obtained by fraud, misrepresentation, or the suppression of a material fact, or contrary to the provisions of the Act; or

· may revoke the licence on any ground on which he or she might refuse to grant or renew the licence.

If a person is convicted of an offence against the Act, the court may, in addition to, or in lieu of, imposing any other penalty, revoke any licence held or suspend the licence for up to 28 days. However, if a commercial agent is convicted of an offence in relation to a trust account, the court must revoke the commercial agent’s licence.

In addition to a revocation of a licence, the court or magistrate must also disqualify the person for a fixed period from holding a licence.

Part III of the Act sets out provisions applicable to agents generally, and agents who contravene those provisions are guilty of an offence. Unless stated otherwise, the penalty for such an offence is a fine not exceeding 20 penalty units. 

It has been noted elsewhere29 that:-

"Competition within markets is competition in the broad sense of the ability to enter and participate in a market, not in the sense of an individual’s rights to participate in a market. Competition policy, therefore, is concerned with broad competitive outcomes rather than marginal behaviour. The potential impact of legislated restrictions upon an individual’s participation in a market, therefore, is only relevant to a legislative review where the impact on the individual is symptomatic of broader anti-competitive outcomes caused by the legislated restriction. This distinction is important in the context of reviewing legislation which empowers a body to take disciplinary action against individuals in a profession. The ability to restrict or prevent an individual’s participation is only relevant to legislation review if criteria for imposing such restrictions distort competitive conduct in a market."

It is submitted that the disciplinary provisions contained in the Act do not distort competitive conduct in the market, but rather remove those whose conduct:-

· is anti-competitive itself; or

· is not to the benefit of consumers or the community generally.

Discussion Point 2:
A. Do you agree that the disciplinary provisions do not distort competitive conduct in the market?
B. If you do not agree, in what ways do you believe that the disciplinary provisions do distort competitive conduct?
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3. RESTRICTIONS ON COMPETITION - BARRIERS TO ENTRY

3.1. Scope of work for which a licence or registration is required

The Act defines what constitutes "work" in respect of each occupation. In general, these definitions are extremely broad. This reservation of work is a barrier to entry as it reserves a body of work to a specific person or class of persons. Clearly, the broader the scope of work reserved, the greater the barrier to entry.

3.1.1. Definitions30
A "commercial agent" means a person who, for monetary or other consideration, performs on behalf of any other person any of the following functions:

(a) The ascertainment of the whereabouts, or the repossession, of goods or chattels that are the subject of a hire-purchase agreement or bill of sale;

(b) The collection, or the requesting of the payment, of debts;

(c) The execution of legal process for the enforcement of a judgment or order of a court;

(d) The levying of distress; or

(e) Any other function prescribed for the purposes of this Act as a function of a commercial agent.

A "commercial sub-agent" means a person in the employment of, or acting for or by arrangement with, a commercial agent who, for money or other consideration, performs for that agent any of the functions of a commercial agent.

An "inquiry agent" means a person who, for monetary or other consideration, performs, on behalf of any other person, any of the following functions:

(a) The obtaining or providing of information with respect to the personal character or actions of any person, or with respect to the business or occupation of any person;

(b) The obtaining of evidence for the purpose of legal proceedings;

(c) The searching for missing persons; or

(d) Any other function prescribed for the purposes of this Act as a function of an inquiry agent.

A "process server" means a person who, for monetary or other consideration, performs the function of serving any writ, summons or other legal process on behalf of any other person.

A "security agent" means a person who, for monetary or other consideration, performs the function of guarding property or keeping property under surveillance.

A "security guard" means a person in the employment of, or acting for or by arrangement with, a security agent who, for monetary or other consideration, performs for the security agent the function of guarding property or keeping property under surveillance.

The Act provides for exemptions for certain classes of persons from the application of the provisions. The majority of these do not exempt specific types of work, but rather exempt particular classes of persons from the application of the Act. Exemption of particular classes of persons are considered later in Part C, Item 5.

Discussion Point 3:
A. Is the scope of work defined by the Act and regulations too broad?
B. Is there continuing justification for the licensing of persons involved in these types of work?
C. What costs and benefits arise from the defined scope of work? Who bears the costs and who enjoys the benefits?
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3.2. Qualifications - Education and Training

The Act provides in s4(10) that regulations may prescribe a standard of education, practical skill or experience. This has not occurred to date. Other States have various requirements for training. At the National Conference of Agencies Responsible for Licensing of the Private Security Industry held in early 1998, concern was expressed that Tasmania had no formal training requirements. It was suggested that applicants for a licence could become licensed in Tasmania and then through mutual recognition, become licensed in mainland jurisdictions without having to satisfy the other jurisdiction’s qualifications requirements. 

The Australian Security Industry Association (ASIA) wrote to the Minister in November 1998 proposing amendments to the Act and, as part of the amendments, proposed the adoption of existing National Competency Standards for the Security Industry as part of the training requirements for a new licensing system.

Correspondence from the industry over the years has supported the need to improve the standards of the industry in Tasmania, and in particular the need for training and qualifications for industry members. On the other hand, there is little evidence that the lack of educational requirements has adversely affected the ability of agents to carry out their functions.

While consumers may benefit in these ways (and submissions are invited to address this point), there are a number of costs potentially incurred. Clearly there is the cost to the individual, in both time and money. For example, the majority of approved courses offered in South Australia run for a minimum of 100 hours and cost between $500 and $2,000. 

The frequency of courses offered further raises the barrier to entry. Some courses run to fixed academic schedules, while the majority are offered only as demand dictates. This means that a person wishing to obtain a licence may be required to wait until a suitable approved course is available for them to undertake. This may prevent them from obtaining work, or may delay their entry into work, until such time as they can meet the qualification requirements.

The majority of training providers are prepared to grant status for students on the basis of prior studies or competency. This process is known as recognition of prior learning ("RPL"). This process usually requires payment

Discussion Point 4:
A. Should there be educational standards prescribed for agents?
B. What would be the costs and benefits of the current requirements?
C. Who would bear the costs and who would enjoy the benefits?
D. What alternatives exist?
E. Is there a role for independent industry assessors in assessing prior competency?
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3.3 Financial Resources

To be entitled to a licence a body corporate must demonstrate that it has sufficient funds for the payment of its creditors.31 A holder of a commercial agent’s licence (both a natural person and a body corporate) must lodge a fidelity bond with the court of $20,000.32
This requirement is common to many forms of occupational licensing, and is largely a consumer protection measure. Consumers are perceived to be at risk of financial default by an agent who may have accepted prepayments or deposits in respect of work to be rendered.

The Act is silent on what constitutes sufficient funds. 

Discussion Point 5:
A. Should an assessment of financial criteria form part of any requirements to be an agent?
B. Are the current requirements justified?
C. What are the costs and benefits of such a requirement?
D. Who bears these costs and who enjoys the benefits of such a requirement?
E. Are there any alternatives?
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3.4 Reputation

There are two aspects of reputation that are considered in assessing the eligibility of a person to hold a licence.

3.4.1. General reputation
A person must be a suitable to hold a licence,33 and this requirement is extended to all officers of a body corporate.34 (An officer is defined as a director, manager or secretary of a company formed or incorporated in Tasmania, or the State Manager of an interstate or foreign company.) 

The suitability of an applicant is a decision made by the magistrate. 

Clearly there is a general public interest in the honesty of persons whose job it is, often in lonely and unsupervised places, to protect the property of others.

A natural person must not, within the past 5 years, have been convicted of an offence of dishonesty, or on conviction for an offence, has been sentenced to a term of imprisonment exceeding 3 months. The magistrate has a discretion to grant a licence if, having regard to the nature of the offence and the time elapsed, he or she is satisfied that it would not be contrary to the public interest for the licence to be granted. 

Discussion Point 6:
A. Are the reputation requirements appropriate?
B. Is the statutory limitation period appropriate (ie convictions within the last five years)? 
3.4.2. Financial reputation
A person (both a natural person and an officer of a body corporate) must not have been an undischarged bankrupt or subject to a composition or deed or scheme of arrangement with or for the benefit of creditors, unless the debts to which the composition or arrangements relates have been paid in full or its terms have been fulfilled. 

While clearly restricting entry into the occupation, the restriction exists to protect consumers from the risk of financial loss and criminal activity. 

Discussion Point 7:
A. Should reputation (both personal and financial) form part of any requirements to be an agent?
B. Are the current requirements appropriate?
C. Are there any alternatives?
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3.5 Fees

Fees are charged for the grant or renewal of licences in accordance with the Regulations.35
The fees for the grant or renewal of a commercial agent’s licence, an inquiry agent’s licence, a process server’s licence and a security agent’s licence are as follows:

1 year
$ 72.00
2 years
$132.00
3 years
$193.00
The fees for the grant or renewal of a commercial sub -agent’s licence and a security guard’s licence are as follows:

1 year
$ 35.00
2 years
$ 66.00
3 years
$100.00
The fee for a provisional licence is $17.

Fees are prima facie a restriction on competition and an impact on business. 

The fees are considered to be a trivial restriction on competition.

Discussion Point 8:
Are the fees charged (at their current level) a barrier to entry?
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4. ALTERNATIVES 

4.1. Report on the Review of Partially Registered Occupations -Vocational Education, Employment and Training Committee (VEETAC) Working Party on Mutual Recognition, 1993

In 1993 the Council of Australian Governments (COAG) agreed to the principle of mutual recognition of professions and occupations throughout Australia. The Tasmanian Act in this area is the Mutual Recognition Act 1993. 

This legislation enables a person who is registered to carry out a particular profession or occupation in one jurisdiction, to undertake that profession or occupation in all other jurisdictions without the necessity of satisfying any further professional or occupational criteria in those other jurisdictions. This legislation applies equally to all those occupations licensed under the Commercial and Inquiry Agents Act. 

As part of this exercise, COAG agreed to review the licensing of those occupations which are partially regulated in Australia, that is, those occupations in respect of which not all jurisdictions require licensing. Not all States require licensing of the various occupations which come under the security industry. In its review of these partially regulated occupations, COAG adopted the policy that licensing could only be justified on public health and safety grounds. It also decided that if a particular occupation was not licensed in one jurisdiction, then there would be a presumption that it should not be licensed in any jurisdiction.

The review was carried out by the Vocational Education, Employment and Training Committee (VEETAC) Working Party on Mutual Recognition. 

The Working Party suggested several viable alternatives to registration which States and Territories could consider. These alternatives include: negative licensing, self regulation, co-regulation and business licensing. These mechanisms may prove equally effective in achieving the goals of consumer protection, probity and financial responsibility which underpin the reasons for much of the existing regulation of occupations.
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4.2 Recommendations of VEETAC in relation to Commercial and Inquiry Agents 

The Working Party consulted extensively with the occupations concerned and received submissions. The relevant occupations for these purposes are Inquiry Agent, Commercial Agent, Commercial Sub-Agent, Security Agent and Security Guard and Process Server/Private Bailiff. The Working Party’s conclusions are set out below. It should be noted that the Working Party considered the legislation in all jurisdictions, and received submissions from a range of bodies, government and private, in relation to the various occupations. No submissions were made by Tasmanian groups.

4.2.1 Commercial Agent and Commercial Sub-Agent

The Working Party considered that although some of the activities of a Commercial Agent and Commercial Sub-Agent such as debt collection, collecting or goods repossession, might present a risk to the practitioner, there was insufficient evidence that registration reduced that risk. The Working Party also considered that there was insufficient evidence of a risk to public health and safety to warrant continued registration. The Working Party noted that fraud is regulated by the Crimes Act in most jurisdictions and that access to fidelity funds could be retained in the absence of occupational registration.

It was a recommendation of the VEETAC Report36 that registration should not be retained for this occupation.

4.2.2 Inquiry Agent

The Working Party noted submissions about the unscrupulous practices of some private investigation companies but considered it inconclusive evidence of the effectiveness or otherwise of occupational registration because the registration status of the companies or individuals was not given. 

The Working Party also noted advice from the Victorian Department Justice and the South Australian Department of Consumer Affairs citing the findings of the NSW Independent Commission against Corruption Report 1992 and the Joint Regulation Review Unit/Victorian Law Reform Commission Report that registration does not prevent abuse of the licence and that the functions of Inquiry Agents could be regulated other than through occupational registration.

It was a recommendation of the VEETAC Report37 that registration should not be retained for this occupation.

4.2.3 Process Server

The VEETAC Working Party concluded that it was not persuaded by the evidence advanced in the case of process servers that licensing should be retained for this occupation. Although the Working Party was satisfied that there was a need for care and skill in carrying out the duties of a process server, it was not satisfied that licensing ensured competence or prevented problems arising from the subjects of service.

It was a recommendation of the VEETAC Report38 that registration should not be retained for this occupation.

4.2.4 Security Agent and Security Guard

The Working Party considered that there was relevant evidence of the hazardous nature of the security industry , particularly of incidents involving firearms and dogs. Some evidence was provided of screening of persons and disciplinary action leading to court proceedings over incompetence and fraudulent conduct by Security Guards. While inconclusive of the effectiveness of the current registration regime in reducing risk, the evidence indicated the need for well-trained and competent personnel in the security industry given the nature of the work involved.

The Working Party considered that a strong public interest factor exists in crime prevention through the screening of unsuitable persons. Security Guards are increasingly performing a quasi-police function which demands a high public perception of competence and respectability.

It was a recommendation of the VEETAC Report39 that registration should be retained for this occupation.
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4.3 Alternatives40
The following is a brief description of some of the alternatives to registration suggested by VEETAC. The list is not exhaustive and is provided for illustrative purposes only.

4.3.1 Negative Licensing

Negative licensing is designed to ensure that individuals who have demonstrated by their prior actions that they are incompetent or irresponsible are precluded from operating in a particular industry. A negative licensing system means that a person may operate a particular business without the need for a licence, unless prohibited from so doing by an order of the court. Although the person or business is not licensed, the way the business operates is regulated, for example, in relation to the auditing of accounts and the handling of money. It is an offence to breach the regulatory requirements. Negative licensing is a useful way to exclude individuals or businesses with certain characteristics such as criminal convictions.

Second-hand Dealers and Pawnbrokers Act 1994 is an example of a "negative licensing" system. Under this Act, a person who intends to operate as a second-hand dealer, must give notice to the Commissioner of Police. If there is no objection, the person may commence business, subject to the requirements of the Act and Regulations, for example, in the way goods are handled. If the Commissioner of Police objects, then the objection is referred to the court of petty sessions. If the court is of opinion that it is not in the public interest that the person proposing to carry on the business of a second-hand dealer or pawnbroker should do so, the court may prohibit that person from carrying on the business. 

4.3.2 Co-regulation

Under co-regulation, the regulatory role is shared between government and an industry body. Typically it involves an industry organisation or a representative of a large proportion of industry participants formulating a code of practice in consultation with government. The code is designed to ensure that breaches are enforceable via effective sanctions by the industry or professional organisation. 

Co-regulation enables the industry to take the lead in the regulation of its members by setting industry standards and encouraging greater responsibility for the performance of its own members. Co-regulation has been used in relation to professions such as lawyers and engineers.

4.3.3 Voluntary codes / industry self regulation

Generally, voluntary codes of practice or industry self regulation describe the types of actions or procedures, as determined by the particular industry or profession, that are believed to be acceptable within the peer group and the wider society. Voluntary codes have no legal authority to ensure compliance, so for it to be successful, there must be sufficient market power and commonality of interest within the industry to deter non-compliance. 

Codes of practice are usually developed via a consultative process between all interested parties in a particular industry and in many cases, with government. Examples of voluntary codes include the Banking code of conduct, the Media code of ethics and the Advertising code of conduct.

Discussion Point 9:
A. Should commercial agents, commercial sub-agents, inquiry agents, security agents, security guards and process servers be licensed under the Act? If yes, why?
B. Are there continuing problems with the activities of these agents?
C. What are the benefits of licensing agents, and what are the costs?
D. Are there any other alternatives?
E. Could these benefits be achieved by a negative licensing system?
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5. RESTRICTIONS ON COMPETITION - CONDUCT RESTRICTIONS GENERAL

The following restrictions apply to all agents.

5.1. Licensed agent not to purport to have powers outside licence41
A licence does not confer on an agent the power or authority to act in contravention of, or in disregard of, law or rights or privileges arising under or protected by law.

Further, a licensed agent must not hold himself or herself out as having a power or authority by virtue of the licence that is not in fact conferred by the licence.

It is clear from the provisions of the Act that the holding of a licence does not provide agents with any power or authority to act beyond or in contravention of any requirements or guarantees provided generally by law

Discussion Point 10:
A. Is this requirement restrictive?
B. Who benefits from this requirement?
C. What additional costs does it place upon the contractor? the consumer?
D. Is there any alternative?
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5.2. Prohibition against assisting another to pretend to be agent42
A person (whether licensed under the Act or not) must not supply or lend a document or form or provide other assistance to another person for the purpose of enabling that other person falsely to pretend to be an agent, or a person who, in the course of a business, performs any of the functions of an agent.

This prohibition would appear to be self-evident. It prevents a licence holder from allowing another to use, for example, their licence card to pretend to be a licensed agent.

It is arguable that a person engaging in such conduct would not be a fit and proper person to hold a licence under the Act.

Discussion Point 11:
A. Is this requirement restrictive?
B. Who benefits from this requirement?
C. What additional costs does it place upon the contractor? the consumer?
D. Is there any alternative?
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5.3 Misrepresentation43
An agent who makes a false, misleading or deceptive representation, or conceals a material fact, for the purpose of inducing another person to enter into an agreement or contract in connection with the performance of any of the functions of an agent is guilty of an offence.

This provision reflects provisions in the Fair Trading Act 1990. Bodies corporate engaging in such conduct may come within prohibitions contained in the Trade Practices Act (C’th).

Discussion Point 12:
Is it necessary to retain this provision when it may be adequately dealt with under more general legislation?
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5.4. Name in which licensed agent may carry on business44
A person must not carry on business as an agent under a licence except in the name appearing in the licence or in a business name registered by the person in accordance with the provisions of the Business Names Act 1962. 
The intention of the restriction is twofold:-

1. to ensure the integrity of the public register, which the Act requires the Secretary of the Department of Justice and Industrial Relations to maintain;45 and

2. to ensure that consumers can have some degree of certainty as to who they are contracting with.

The cost of the restriction is borne by the agent who must register their business name. The current fee46 for the registration of a business name is $100.00 (for a three year period), which is considered a trivial cost.

Discussion Point 13:
A. Is this requirement restrictive?
B. Who benefits from this requirement?
C. What additional costs does it place upon the agent? the consumer?
D. Is there any alternative?
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5.5. Publication of advertisements by licensed agent47
A person carrying on business as an agent under a licence must not publish, or cause to be published, an advertisement relating to the business (other than an advertisement relating solely to the recruiting of staff) unless the advertisement specifies the name of the agent appearing in the licence and the registered address.

Advertising and promotion restrictions often have the purpose of ensuring that quality rather than price is the primary consideration in the consumer’s decision. They may be sought by professions to avoid any suggestion of commercialism in the provision of professional services.

However, that is not the purpose of this particular restriction on advertising. The intention of this restriction is to ensure transparency in the market place, ie, to ensure that the consumer can identify exactly and with little difficulty who they are contracting or dealing with. This is particularly important in circumstances in which the consumer may wish to seek redress against an agent.

Discussion Point 14:
A. What are the costs and benefits of such a restriction? 
B. Who bears the costs and who benefits?
Top of Page
5.6. Licence or identification to be carried or displayed48
A natural person who is a licensed agent must produce his or her licence it forthwith if requested to do so by a member of the police force, a person appointed as an authorised officer by the Minister or a person with whom the agent has dealings as an agent.

Each business must display in a conspicuous position a notice showing the name of the agent, or in the case of a body corporate, the name of the agent who manages the business and the kind of licence held.

Discussion Point 15:
A. Can this requirement be justified?
B. What are the costs and benefits of this requirement?
C. Who bears the costs and who benefits from the requirement?
D. Are there any alternative ways of achieving the same objectives but which are not as restrictive?
The following restrictions apply only to commercial agents.
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5.7. Fidelity Bonds - Commercial Agents49
Part IV of the Act applies specifically to commercial agents. A licence shall not be granted unless the applicant has lodged with the clerk of the court a fidelity bond. The amount currently prescribed is $20,000.

Discussion Point 16:
A. Is this requirement restrictive?
B. Who benefits from this requirement?
C. What additional costs does it place upon the agent? the consumer?
D. Is there any alternative?
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5.8. Trust Accounts - Commercial Agents50
Where money is received by a commercial agent for or on behalf of a client, the agent will be required to maintain a trust account with a bank or credit union, and keep records in a manner prescribed by regulation.

Part III of the Regulations specifies the requirements for trust accounts. 

As identified in Part B above, provider failure can arise in the context of increased risk of financial loss. A common method in licensing systems for reducing the financial risk of dishonesty is to control the business operations of licensees by imposing trust account requirements where large amounts of money are being handled on behalf of third parties. Trust money is defined as money received by an agent when acting as an agent, to which they are not wholly entitled in law or equity. 

A competition issue which arises from the trust accounting requirements is the additional costs imposed on business in complying with the legislation. Complying with record keeping requirements may increase the administrative burden, and hence the costs of the agent. The difficulty in determining whether money received is trust money or not may also increase the costs of doing business. In addition, some of the record keeping requirements restrict the availability of electronic commerce to agents.

These may represent a moderate restriction on competition. Many of the requirements may be practices which a prudent business person would adopt in any case. Even if they represented a more serious restriction on competition, it is arguable that they are justified by the additional protection they offer consumers. Agents may hold large amounts of money on trust, and there may be potential for significant consumer detriment if such conditions were not imposed.

Discussion Point 17:
A. Do the current trust account requirements increase the costs of doing business?
B. Are there any ways in which the trust accounting requirements could be modified so as to reduce the costs to agents, while maintaining consumer protection?
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5.9. Records of transactions - Commercial Agents51
The Act and Regulations require that commercial agents must keep records in relation to each transaction in connection with repossessing, or ascertaining the whereabouts of goods or chattels that are the subject of a hire purchase agreement or bill of sale; the collection of debts; the executing legal process for enforcement of a court order or judgement and in connection with the levying of distress. The Minister may serve a requisition on the holder of a commercial agent’s licence for particulars in relation to any trust account held. The agent’s records may be inspected and copied by a police officer or an authorised officer, and if a Minister serves notice in writing on a manager of a bank , building society or credit union, the manager must provide information and or produce documents and records in relation to an agent’s trust account.

Discussion Point 18:
A. Do the current records requirements increase the costs of doing business?
B. Are there any ways in which the records requirements could be modified so as to reduce the costs to agents, while maintaining consumer protection?
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5.10. Repossession of motor vehicles to be reported - Commercial Agents52
A commercial agent who takes possession of a motor vehicle that is subject to a hire-purchase agreement or a bill of sale must
(a) as soon as practicable after taking possession of the motor vehicle, inform a member of the police force on duty at the police station nearest to the place where the agent took possession of the vehicle; and

(b) within 24 hours after taking possession of the motor vehicle, deliver or send by post to the member of the police force in charge of the police station nearest to the agent's address for service, written particulars in duplicate of the motor vehicle, including particulars of the registered number of the vehicle.

Discussion Point 19:
A. What are the objectives of this provision?
B. What are the costs and benefits?
C. Who bears the costs and who benefits?
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5.11. Place of Business53
A commercial agent must use his or her registered address of business for business dealings with the public or any debtors from whom he or she is seeking to recover a debt.

Discussion Point 20:
A. What are the objectives of this provision?
B. What are the costs and benefits?
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6. EXEMPTIONS

There are a number of exemptions which may have some competitive impact or create a distortion in the market for commercial and inquiry agent services.

These exemptions are discussed below.
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6.1. Crown Exemptions

Numerous Crown bodies are exempt from complying with the provisions of the Act. These exemptions require examination to ensure that they do not infringe principles of competitive neutrality. A brief outline of the principles of competitive neutrality was provided in Part B, but the key principles are reproduced here.

The Hilmer Report recommended that government businesses should not enjoy any net competitive advantage by virtue of their ownership when competing with other businesses.

Government businesses competing against other firms within their traditional markets should be subject to measures that effectively neutralise any net competitive advantage flowing from their ownership. 

The issue has arisen in the context of government businesses being exposed to greater competition in their traditional markets, and government businesses moving into traditional private sector markets. The challenge for government policy-makers is to ensure that government and private firms operate in a competitively neutral environment.

Government businesses may benefit from a number of competitive advantages, such as exemption from the application of competitive conduct rules (such as the Trade Practices Act).

The Hilmer Report noted54 other special advantages which may be enjoyed by government businesses. Of relevance in the context of the review of this Act, is immunity from various regulatory requirements.

Among the disadvantages which affect government businesses by virtue of their ownership:-

· greater accountability obligations;

· community service obligations;

· reduced managerial autonomy;

· requirements to comply with government wages, employment and industrial relations policies; and

· higher superannuation costs.

The concern is that where a government business enjoys a net competitive advantage (ie the competitive advantages outweigh the competitive disadvantages) then it may be able to offer prices below that which can be offered by more or equally efficient competitors. 

From a community perspective this may result in inefficient use of community resources. From the perspective of the non-government participants in the market, the situation may well be seen as inequitable.

The issue of competitive neutrality will arise in circumstances where the traditional market of a government business is opened up to private competition. Theoretically, governments open up traditional government monopoly businesses with the object of improving efficiency and delivering a net gain to the community. Allowing an incumbent government business to retain competitive advantages will diminish these gains over time.

The issue of competitive neutrality will also arise in cases where government businesses enter markets they have not competed in previously. If these businesses are permitted to operate at a competitive advantage, they may distort the efficiency of the market by attracting business from otherwise efficient suppliers.

The Hilmer Committee noted that they had been "presented with no persuasive argument for allowing government businesses to enjoy net competitive advantages outside their traditional markets, even on a temporary basis."55
It is necessary to ensure that the inclusion of the following exemptions do not infringe principles of competitive neutrality.

6.1.1. Officer of the Crown
The Act does not apply to an officer or employee of the Crown (whether Commonwealth, State or Territory) while performing official functions.56
It would appear sensible that officers or employees of the Crown who are engaged in activities which could be characterised as enforcement or prosecution activities should be exempted from application of the provisions of the Act.

The issue of competitive neutrality is perhaps more relevant in respect of activities undertaken by employees of the Crown which are not involved in enforcement or prosecution activities, for example, commercialised government enterprises.

By virtue the above definition, police officers, special constables, bailiffs and the sheriff are exempt from the operation of the Act.

6.1.1.1 Special Constables
Prisoners appearing before the Magistrates and Children’s Courts are managed under contract by a private contractor. The contract provides for prisoner movement and in-court management. Staff of the contractor who are engaged in the in-court management component of the contract are appointed by the Commissioner of Police as "special constables" to provide them with statutory authority in the performance of their duties within court precincts. The appointment is made under the Police Regulation Act 1898. There are approximately 30 staff of the contractor who are appointed as special constables for the purpose of in-court management of prisoners. The terms of the appointment provide the necessary powers, although in fact all appointees are licensed already under the Commercial and Inquiry Agents Act as part of their employment with the private contractor.

The terms of the contract are to provide general security services within and without the immediate vicinity of a named Magistrates Court; the discharge of duties and functions imposed by the Police Regulations 1974 with respect to prisoners and the discharge of any other function imposed with respect to custody, care and control of prisoners. 

6.1.1.2 Bailiffs
The Bailiff is the court officer responsible for the enforcement of court orders.57
The legislative authority for the Bailiff to undertake enforcement of civil process is contained within the Magistrates Court (Civil Division) Act 1989.

Private Bailiffs, also known as Assistant Bailiffs58 engaged in the civil enforcement functions are appointed by the Registrar of the Magistrates Court for the purpose of the service and execution of process. They are contracted to perform the function on a fee for service basis. These persons are not employees of the Crown or the Magistrates Court.

There are currently approximately 20 Assistant Bailiffs. 

The duties relating to civil enforcement include the service of court issued documents (intrastate, interstate and overseas) and the enforcement of court orders by various warrants (commitment, arrest, sale, possession).

6.1.1.3 Sheriff
The Sheriff is appointed by the Governor in accordance with the Sheriff Act 1873. There are approximately 10 deputy sheriffs appointed by the Sheriff. All are employees of the Crown.

6.1.2. Defence Force
The Act does not apply to a member of the Commonwealth Defence Force while the person is acting in the exercise of his or her functions as such a member.59
Discussion Point 21:
A. Is this exemption too broad?
B. What issues of competitive neutrality arise in respect of the above exemption?
C. What types of government activity should be exempted from the application of the provisions of this Act?
D. Should the exemption be limited to those officers of the Crown engaged in enforcement and prosecution of legislation?
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6.2. Professions

Arguably, the exemptions for members of various professions was intended to allow specified professions and occupational groups (and their employees) to make inquiries in relation to their business or the business of clients as a necessary part of transacting business with them and fulfilling their professional duties. The exemptions would also allow them to collect or request payment of debts owing to them and, in certain circumstances, provide professional advice to clients.

If the exemptions were not granted, then those involved would need to be licensed as investigation agents or, alternatively, would need to rely on the professional services of a licensed investigation agent.

The justification would appear to be that members of the exempted professions usually possess appropriate technical qualifications, and belong to long-standing professional bodies which have strict codes of practice and ethics. It is therefore argued that the objectives of the Act are not compromised by this exemption. 

It is important to note that the exemption only applies to the extent that the person is practising their profession. For example, a loss adjuster is only exempt from the requirement to be licensed as an agent while practising loss adjusting. The exemption gives them no right to engage in other security or investigation activities which do not amount to loss adjusting. Similarly, a legal practitioner is only exempt from the requirement to be licensed when practising the law. 

6.2.1. Loss Adjusters
The Act does not apply to a person who holds prescribed qualifications in loss adjusting while practising as a loss adjuster.60
For the purposes of the exemption, the prescribed qualification in loss adjusting is membership of the Chartered Institute of Loss Adjusters (Australasian Division) or the Australian Institute of Loss Adjusters Limited 

However, the professional bodies referred to no longer exist as separate entities. On 1 January 1997 the Australian Institute of Loss Adjusters Limited, the Chartered Institute of Loss Adjusters (Australasian Division) and the Institute of Loss Adjusters New Zealand merged to form the Australasian Institute of Chartered Loss Adjusters Limited.

A loss adjuster means a person who performs one or more of the following functions:-

· investigating loss or injury arising from the use of a motor vehicle or personal injury arising out of or in the course of the employment of the person by whom the injury was sustained;

· obtaining evidence for the purpose of legal proceedings in respect of such injury;

· assessing pecuniary compensation or damages likely to be awarded in respect of such loss or injury; or

· making, commencing, resisting, negotiating, compromising or settling a claim in respect of such loss or injury.

6.2.2. Legal Practitioners
The Act does not apply to a person who practices as a legal practitioner, while acting in that capacity in the ordinary course of the profession.61 The provision also extends to a clerk of a legal practitioner while acting in the ordinary course of employment as a clerk.

Further, the Act does not apply to a person employed under a contract of service by a legal practitioner while acting in the ordinary course of that employment.

6.2.3. Accountants
The Act does not apply to an accountant while acting in that capacity in the ordinary course of the profession.62
An accountant means a person who is a member of the Institute of Chartered Accountants in Australia or the Australian Society of Accountants.

Further, the Act does not apply to a person employed under a contract of service by an accountant while acting in the ordinary course of that employment.

6.2.4. Real Estate Agents63
The Act does not apply to a person who holds a real estate agents licence under the Auctioneers and Real Estate agents Act 1991. 

Discussion Point 22:
A. What types of work would be undertaken by members of the professions outlined above which would come within the definition of security or investigation agent?
B. Is there justification for retaining an exemption for various professions who may need to undertake security or investigation work in order to fulfil professional duties to clients?
C. Should this exemption extend to their employees?
D. Is there justification for exempting professions from the requirement to be licensed as security agents?
E. Where qualifications are prescribed, are they still appropriate? Should additional qualifications be prescribed?
F. Are there any further professions for whom an exemption may be justified?
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6.3. Trustee Companies, building societies, friendly societies, or a person carrying on the business of insurance, insurance broking or banking64
Arguably, the exemption was intended to allow specified bodies (and their employees) to make inquiries in relation to their business or the business of clients as a necessary part of transacting business with them and fulfilling their professional and statutory duties. 

The exemption would also allow them to collect or request payment of debts owing to them.

If the exemption was not allowed, then those involved would need to be licensed as commercial agents or, alternatively, would need to rely on the professional services of a licensed commercial agent.

The justification would appear to be that the organisations specified are usually regulated by specific legislation. As such, they are usually under a degree of scrutiny by other government regulators as to the conduct of their operations. In any event, it is clearly a necessary part of their work to be able to undertake investigations and make inquiries, and this has always been the case. 

Again, it is important to note that the exemption only applies to the extent that the person or body is acting in the ordinary course of business. 

Discussion Point 23:
A. Is there justification for retaining an exemption for financial bodies who may need to undertake investigation work in order to fulfil professional and statutory duties to clients?
B. Should this exemption extend to their employees?
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6.4. Miscellaneous Exemptions

6.4.1. Incidental Duties
The Act does not apply to a person employed under a contract of service by a person who is not an agent while he is acting in the ordinary course of that employment.65
It was arguably never the intention of the Act that employees who may incidentally act as an agent in the ordinary course of conducting their business should be required to be licensed. 

It is worth noting that the exemption only extends to those employed under a contract of service. By implication, it would appear that the employers of these persons would require a licence if their staff were engaged in security or investigation work as an incidental part of their duties.

6.4.2. Clerical and Secretarial Functions
In a similar vein, the Act does not apply to a person who performs only clerical or secretarial functions on behalf of an agent.66
This is clearly a common sense exemption for those persons who work for a licensed agent who may incidentally be involved in the work of the agent in conducting their normal duties eg writing letters, receiving or making telephone calls etc.

Discussion Point 24:
A. Is there justification for retaining an exemption for employees who
a) may need to undertake security or investigation work as an incidental part of their duties
b) undertake clerical or secretarial duties for licensed agents?
B. What issues arise from these exemptions?
C. Who benefits from these exemption and who bears the costs?
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PART D: SUBMISSIONS

This Issues Paper examines the current regulation of commercial and inquiry agents in Tasmania, and has been prepared to assist those wishing to make submissions. Discussion points are raised to promote comment on various issues. Submissions should focus on the costs and benefits of restrictions, any alternative proposals and be supported by analysis wherever possible.

Comments need not be restricted to those issues identified in this paper.
For your assistance, guidelines for responses to the Issues Paper are provided below.
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1. GUIDELINES

The purpose of this Issues Paper is to promote discussion in the industry and community, and to seek the views and obtain written submissions from consumers, agents, professional organisations and other interested persons. The Department will carefully consider all written submissions in developing new legislation.

To ensure that your submission is as effective as possible, you are asked to observe the following guidelines:

1. All submissions are to be in writing. Submissions may be sent electronically.

2. This Issues Paper is concerned with a general review of the Act with the intention of creating new and updated legislation. As part of this process NCP issues are relevant. 

These issues are: 

(a) the effect of the Act and regulations on competition within the relevant market; 

(b) the costs and benefits associated with any restrictions on competition; and

(c) any less regulatory alternatives or alternatives to regulation. 

3. At various stages of the Issues Paper discussion points raised. Please read those discussion points and address them in your submission.

4. Please nominate a contact person who can provide further information if required.
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2. SUBMISSION CLOSING DATE

Please ensure that your written submission reaches the address below by no later than close of business 24 September 1999.
3. ADDRESS FOR SUBMISSIONS

All submissions should be forwarded to:

The Secretary,
Department of Justice and Industrial Relations
15 Murray Street Hobart 7000 

or

e-mail: anne.horner@justice.tas.gov.au
The contact officer for the review is:

Mrs Anne Horner
Legislation, Strategic Policy and Information Resources Division
Department of Justice and Industrial Relations
Phone: 03 6233 3798
Fax: 03 6233 3920
e-mail: anne.horner@justice.tas.gov.au
Top of Page
ENDNOTES

1. Mr G. Samuel, President, National Competition Council, Australian Financial Review, 22 June 1998, p. 20

2. Clause 5(1), Competition Principles Agreement

3. Clause 5(6), Competition Principles Agreement

4. Clause 1(3), Competition Principles Agreement

5. Pindyck R.S. and Rubinfeld D.L., Microeconomics (Second Edition), MacMillan, USA, 1992, p.11

6. These services are more fully described in section 2 of the Act.

7. Prenzler T and Sarre R, Regulating Private Security in Australia, Trends and Issues in Crime and Criminal Justice Series (No 98), Australian Institute of Criminology, Canberra, November 1998, p. 1

8. The Age, Good Weekend Magazine, July 18 1998, p.15

9. Drawn from re Queensland Co-op Milling Association Ltd & Defiance Holdings Ltd [1976] ATPR 40-012 at 17,246; Commonwealth of Australia, Department of Industry, Science and Tourism, Codes of Conduct Policy Framework (Canberra 1998) p9.

10. National Competition Policy, Report by the Independent Committee of Inquiry, August 1993, p. 293

11. Pindyck R.S. and Rubinfeld D.L., Microeconomics (Second Edition), MacMillan, USA, 1992, p.320

12. Partly drawn from Commonwealth of Australia, Trade Practices Commission, Regulation of professional markets in Australia: issues for review (Canberra 1990) pp22-25; Victoria, Competition Policy Task Force, National Competition Policy: Guidelines for the review of legislative restrictions on competition (Melbourne 1996) pp70-72.

13. See Victoria, Law Reform Commission & Regulation Review Unit, Principles for Occupational Regulation (Melbourne 1988).

14. Guidelines for the Review of Legislative Restrictions on Competition, Victorian Department of Premier and Cabinet, p70

15. Guidelines for the Review of Legislative Restrictions on Competition, Victorian Department of Premier and Cabinet, p71

16. Partly drawn from Moore & Tarr, "General Principles and Issues of Occupational Regulation" in (1989) 1 Bond LR 119 at 122-123.

17. National Training Board, National Competency Standards: Policy and Guidelines (Canberra 1991) pp4-5.

18. Hilmer Report at p.189

19. Hilmer Report at p.191

20. South Australia, Office of Consumer and Business Affairs, Industry Regulation: The way forward (Adelaide 1996); Commonwealth of Australia, Department of Industry, Science and Tourism, Codes of Conduct Policy Framework (Canberra 1998) p9; Commonwealth of Australia, Trade Practices Commission, Self-regulation in Australian industry and the professions (Canberra 1988); Commonwealth Department of Industry, Science and Tourism, Benchmarks for Industry-based Customer Dispute Resolution Schemes (Canberra 1997); Commonwealth of Australia, Australian Competition and Consumer Commission, Benchmarks for dispute avoidance and resolution - a guide (AGPS, Canberra 1997); Commonwealth of Australia, Fair Trading Codes of Conduct - why have them, how to prepare them (AGPS, Canberra 1996); Commonwealth of Australia, Ombudsman’s Office, A Good Practice Guide for Effective Complaint Handling (Canberra 1997); New Zealand, Ministry of Consumer Affairs, Market Self-regulation and Codes of Practice (Wellington 1997)

21. Section 3(2)

22. Section 2

23. Section 13

24. Section 5

25. Section 6

26. Section 7

27. Section 4

28. Section 7A

29. Consultation Draft Report - Review of the Architects Act 1939 (SA) (12 October 1998) at p. 5

30. Section 2

31. Section 4(5)

32. Section 26, Regulation 13A

33. Section 4(12)

34. Section 4(9)

35. Regulations Schedule II

36. VEETAC Working Party on Mutual Recognition, 1994 No. 206, 207

37. Vocational, Education, Employment and Training Committee (VEETAC) Working Party on Mutual Recognition, 1994 No. 146

38. VEETAC Working Party on Mutual Recognition, 1994 No. 214

39. VEETAC Working Party on Mutual Recognition, 1994 No. 141, 143, 144, 145

40. See "Regulatory Alternatives" Officeof Regulation Reform, State Government of Victoria

41. Section 15

42. Sections 21, 22

43. Section 17

44. Section 16

45. Section 13

46. As at 1 May 1999

47. Section 18

48. Sections 23, 19

49. Section 26

50. Section 28

51. Section 30, Regulations Part IV, sections 31-33

52. Section 34

53. Section 36

54. at p.296

55. at p.299

56. Section 42(1)

57. Magistrates Court (Civil Division) Act 1992 section 15

58. Magistrates Court (Civil Division) Act 1992 section 15A

59. Section 42(1)(c)

60. Regulation 2A

61. Section 42(1)(d)

62. Section 42(1)(e), 42(2)

63. Regulation 25(1)(b)

64. Section 42(1)(f)

65. Section 42(1)(g)

66. Section 42(1)(h)
Top of Page

	 

This page has been produced by Justice Tasmania. Questions concerning its content may be directed to the Agency on ph 6233 3798, by mail to 15 Murray Street Hobart Tasmania Australia 7000,  or by email anne.horner@justice.tas.gov.au.
This page was last modified on [image: image1.png]


.
The URL for this page is: http://www.justice.tas.gov.au/legpol/commercial_issues
You are directed to a disclaimer and copyright notice governing the information provided.


 

