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PART A: INTRODUCTION

1. WHY IS THE ACT BEING REVIEWED?
There has been no systematic review of the Auctioneers and Real Estate Agents Act 1991 since its enactment 8 years ago. There have been minimal changes to the Act since its enactment, and these have all been ad hoc in response to particular issues which were current at the time. The intention of this review is to determine if the current requirements are appropriate, to discover if there are better alternatives and, if necessary, revise and update the statutory requirements regulating the industry. In this context it is appropriate to consult with the broader community to assist in developing future options.

The review is also being carried out in the context of National Competition Policy ("NCP") reforms in order to determine the appropriate level of regulation necessary to provide the widest consumer choice and the greatest net benefit to the community as a whole whilst ensuring appropriate consumer protection.

2. WHAT IS BEING REVIEWED?
This Review applies to:-

Auctioneers and Real Estate Agents Act 1991 ("the Act"); and

Auctioneers and Real Estate Agents Regulations 1992 ("the regulations").

Copies of the Act and Regulations are available on http://www.thelaw.tas.gov.au or from the Printing Authority of Tasmania.

3. ISSUES PAPER
This Issues Paper has been prepared to assist those wishing to make submissions.

Discussion points are raised to promote comment on various issues. Submissions should focus on the costs and benefits of restrictions, any alternative proposals, and be supported by analysis wherever possible.

The NCP competitive restrictions arising from the Act and regulations fall into two main categories:- 

· occupational entry restrictions; and 

· conduct restrictions. 

The regulatory regime established by the Act interacts with other legislation. Reference is made to other legislation where appropriate. However, the scope of this review is limited to the Act and regulations. Issues relating to other legislation are not considered in this paper. 

Comments need not be restricted to those issues identified in this paper, however they should address issues which are directly related to improving and updating the Act.

For your assistance, guidelines for responses to the Issues Paper are included in Part D.

PART B: GENERAL PRINCIPLES OF NCP LEGISLATION REFORMS
On 11 April 1995 the Council of Australian Governments ("COAG") entered into three inter-governmental agreements to facilitate the implementation of national competition policy objectives. 

One of these agreements was the Competition Principles Agreement ("the Agreement"). As part of its obligations under the Agreement, State and Territory governments gave an undertaking to review existing legislation that restricts competition. 

National competition policy is about

"ensuring that the way markets work serves the whole community, rather than resulting in back-room deals which benefit a few. It is about improving efficiency of the public sector to provide better services at lower prices. And it is about ensuring that legal protections from competition genuinely promote the welfare of all Australians, rather than the narrow interests of the businesses protected. The policy doesn’t prevent governments guaranteeing desirable social objectives."1
The guiding principle2 of competition policy is that legislation (including Acts, enactments, ordinances or regulations) should not restrict competition unless it can be demonstrated that:

· the benefits of the restriction to the community as a whole outweigh the costs; and

· the objectives of the legislation can only be achieved by restricting competition.

This principle applies to proposals for new legislation as well as reviews of existing Acts. An additional consideration is whether it will impose a significant negative impact on business.

Legislation identified as restricting competition should be systematically reviewed at least once every ten years thereafter.3
The procedure for reviewing legislation is contained in clause 5(9) of the Agreement. A review should:-

· clarify the objectives of the legislation;

· identify the nature of the restriction on competition;

· analyse the likely effect of the restriction on competition and on the economy generally;

· assess and balance the costs and benefits of the restriction; and

· consider alternative means for achieving the same result including non-legislative approaches.

Where there is a requirement to balance the benefits of a policy or course of action against its costs, or to assess the most effective means of achieving a policy objective, the following matters4 should be taken into account where relevant:

· government legislation and policies relating to ecologically sustainable development;

· social welfare and equity considerations, including community service obligations;

· government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity;

· economic and regional development, including employment and investment growth;

· the interests of consumers generally or a class of consumers;

· the competitiveness of Australian business; and

· the efficient allocation of resources.

These matters are also relevant when developing new legislation.

The NCP reform program seeks to encourage greater competition in the marketplace, and to extend the productivity-enhancing effects of competition to virtually all sectors of the economy. It consists of a number of reforms which aim to lower business costs, improve competitiveness and provide the conditions for more sustainable economic and employment growth.

Underlying NCP is the notion that greater competition will create incentives for producers:-

· to use their resources better, resulting in higher productivity;

· to increase their efforts to constrain costs and therefore lower prices; and

· to be more responsive to user’s demands in terms of improved quality.

It is important to acknowledge that some laws may restrict competition. In many such cases restrictions may be essential in order to achieve a significant community benefit. However, NCP requires that all laws restricting competition should be identified, so that those community benefits and the necessity for the restriction can be reviewed in an objective fashion.

The following information aims to provide some basic economic background to the review process to assist those wishing to make submissions.

1. WHAT IS A MARKET?
In general terms, a market is a collection of buyers and sellers that interact, resulting in the possibility of exchange5. Buyers include consumers who purchase goods and services, and sellers include firms and individuals who sell their goods and services. 

The structure of the market is characterised by a number of factors including the number and size of competitors, the barriers to entry into the market, and the ability for different products to be substituted. 

However, of all the elements making up a market structure, ease of entry into the market is probably the most important. It is the difficulty which potential competitors experience in entering a market which establishes the possibility of market concentration over time, and it is the threat of the entry of a new player into a market which operates as the best regulator of competitive conduct. This is known as the theory of contestability, and is discussed later in Part B.

1.1 The "market" for the purposes of this Issues Paper
The relevant market is the market for the provision of services relating to the sale, buying, leasing or management of land and businesses and the auctioning of goods, land and businesses in Tasmania. 

These services are offered by a large range of suppliers and the whole community "consumes" these services in some manner. There are approximately 140 auctioneers and real estate agents businesses operating in Tasmania. Over 1300 licences are renewed and granted each year in Tasmania in accordance with the Act. In 1998 this included 135 real estate agents licences, 200 real estate managers licences and 720 real estate consultants licences. There were 19 general auctioneers licences, 90 real estate auctioneers licences and 213 employed auctioneers licences granted or renewed during the same period6. (It should be noted that some persons hold several licences as part of their business.)

It should also be recognised that under mutual recognition legislation, trades and professions regulated in one jurisdiction have the ability to obtain registration in another jurisdiction by means of administrative process. It may be appropriate to consider that the market for these services extends beyond the boundaries of Tasmania.

Discussion Point 1:
Submissions are encouraged to provide a view as to what are perceived to be the markets affected by the Act.
2. COMPETITION: WHAT IS IT? WHY THE NEED?7  
2.1 What is it?
Competition expresses itself as rivalry within a market, and can take a number of forms:-

· rivalry on price;

· rivalry on service;

· rivalry on technology;

· rivalry on quality; or

· even rivalry on consistency of product. 

Effective competition requires both that prices should be flexible (reflecting the forces of demand and supply), and that there should be independent rivalry in all dimensions of the price-product-service packages offered to consumers.

2.2 Why do we need competition?
Many economists argue that competitive market forces deliver greater choice and benefits to consumers. If a service provider is able to exercise significant power within its market, a misallocation of resources may result. The provider has no incentive to offer new products to consumers, and consumers themselves may pay more for the service than it is worth. Vigorous competition between service providers encourages them to attract consumers to the business with targeted service provision and/or reduced prices.

It is important to note that:

"Competition policy does not require that all firms compete on an equal footing; indeed, differences in size, assets, skills, experience and culture underpin each firm’s unique set of competitive advantages and disadvantages. Differences of these kinds are the hallmark of a competitive market economy.8
From an NCP perspective, the focus should not be primarily concerned with competitive conduct between suppliers within the market, unless such conduct results in inefficiencies and costs to the community at large. Rather, it should be concerned with provisions in the legislation which may restrict entry into the market by new competitors, or provisions of general application which distort competition within the market as a whole.

2.3 Why do we regulate competition?
Competition in markets is usually regarded as the most efficient method of allocating resources. However, unrestricted competition may not provide the best or most appropriate economic or social outcome. It has been observed that:

"government intervention in a competitive market is not always a bad thing. Government - and the society it represents - might have other objectives besides economic efficiency. In addition, there are situations in which government intervention can improve economic efficiency. This includes externalities and cases of market failure."9
It is argued that where the potential for market failure or provider failure exists, there exists a basis for government intervention. 

2.4 How does market failure occur?10
Competition assumes a market that is perfect, ie:-

· where maximum satisfaction and profit are sought;

· where there are no hidden transaction costs;

· where all parties are completely informed; and 

· where there are no costs to other parties. 

While vigorous and open competition in markets is often regarded as the most efficient method of allocating the community’s resources, unrestricted competition does not always provide the best possible economic and social outcomes. From the consumer’s viewpoint, inefficient market outcomes may result where there are high transaction costs, information asymmetry or externalities. Such situations indicate market failure and may justify regulatory intervention to restore efficiency.

2.4.1. Transaction Costs
Transaction costs are costs incurred in doing business with a service provider, including the costs of:-

· locating a service provider;

· reaching agreement on the price and other aspects of the exchange; and

· ensuring that the terms of the agreement are fulfilled, including resort to legal advice and court action.

Market failure may occur where consumers experience significant search costs in a market with which they are unfamiliar and therefore either abandon the search or make a less than optimal decision. 

The unfortunate reality is that markets generally make available less information than would be desirable in a perfectly competitive market. In any event, consumers will only search out and utilise information so long as the costs of their search are lower than the savings that they expect to make. Licensing seeks to provide information about practitioners in a particular occupation. The fact that a person has satisfied required standards is an indication to the consumer (although not a guarantee) of the quality of the service that will be provided. This can decrease the cost to consumers of individually measuring the quality of services.

2.4.2. Information Asymmetry
Once a consumer has located a service provider, they must then determine whether that provider offers an appropriate price/quality mix for their purposes. Information asymmetry occurs when there is a disparity between information at the disposal of the consumer on the one hand, and the service provider on the other. Consumers have a natural incentive to buy services with a price/quality combination they desire. However, it is difficult for them to do so where the supplier has much more knowledge about the quality of the service that is being offered. Consumers may be at a disadvantage in:

· assessing the need for service or the type and quality of service required;

· distinguishing the competent service provider from the incompetent; and

· assessing the quality of the services rendered and whether they are excessive or inadequate for their needs.

Regulatory intervention can provide consumers with additional confidence in the service provider, instead of exposing them to the risk of inappropriate selection of service and the possibility of exploitation by the provider.

Strong adherents of market theory object that this sort of intervention pre-empts the role of the market in setting the preferred levels of competence and service quality. However, the efficient allocation of resources depends on the existence of an informed market. Many markets tend to consist of occasional buyers who are relatively uninformed and regular sellers who are relatively well informed (for example, the new car market). 

The objective of giving conveniently accessible information to buyers in the market is most easily realised in the objective of measuring technical competence at the entry point to the occupation. It is at its best when the criteria of competence are strict and widely recognised, and at its worst when the criteria of competence become progressively less strict and less well defined. 

2.4.3 Externalities
Externalities are costs to parties not directly involved in the transaction - they are sometimes referred to as ‘spillovers’. A negative externality may be where, for example, an incompetent refrigeration mechanic releases ozone-destroying gases into the atmosphere, thereby causing harm to the community at large. In some occupations, the risk of externalities is so significant for the community that a high degree of assurance of competence upon entry is required. Subsequent remedial action is often too late and ill-directed.
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2.5 How does provider failure occur?
Conventional forms of market failure do not, however, account for the failure of the service provider to honour their obligations - eg, through the intervention of dishonesty, insolvency or the systematic performance of substandard work. 

In theory, consumers and service providers contract for a pre-defined quality of service in exchange for a price that the provider can demand without losing business. The provision of service quality less than that bargained for may be compensated for by regulatory intervention such as the setting of point-of-entry standards, the imposition of ongoing requirements or the provision of a ‘safety net’ for consumers.

Analyses of occupational regulation schemes in Australia have produced a list of potential risks to consumers that are generally not related to market failure.11 The main types of benefit to the public consist of protection against a risk:

· of financial loss;

· of substandard work being performed;

· to health and safety; and

· of criminal activity.

2.5.1. Risk of financial loss
The financial risks thought worthy of protecting against may be conveniently described as personal risk and business risk.

2.5.1.1. Personal risk
These are risks attaching to the individuals behind the supplier. Regulating to reduce the risk of dishonesty is normally reflected in the requirement that an applicant be a fit and proper person to hold a licence. This requirement is commonly tested (at least in part), by reference to the applicant’s criminal record regarding offences of fraud or dishonesty. 

Protection against this risk is also facilitated by imposing controls on licensees. These are directed to securing financial probity in those occupations in which large amounts of money are handled by a licensee on behalf of a third party (such as trust accounting requirements).

Apart from such regulation, it is normally left to the criminal law to deal with this sort of behaviour. When regulation is preferred, it is because it is regarded as providing a more effective and comprehensive prevention than does the criminal law on its own. 

Such regulation provides a filter to exclude from the occupation those who have a known predisposition to fraud or dishonesty. A subsequent conviction for fraud or dishonesty will usually be grounds for disciplinary action under the licensing scheme, allowing for the formal and public exclusion of the offender from the occupation. 

Another common method in licensing systems for reducing the financial risk of dishonesty is to control the business operations of licensees, for example by imposing trust account requirements where large amounts of money are being handled. Examples can be found among legal practitioners, real estate agents and auctioneers, and commercial agents. Trust account requirements create an established way of doing business (which is its own deterrent), but they are ultimately only as good as is the ability to supervise and enforce them.

2.5.1.2 Business risk
The second category of financial risk is related to the financial stability of the business. It is common for occupational regulation schemes to create some sort of financial threshold for an intending licensee to minimise the possibility of them becoming insolvent while liable to the consumer. This requirement is commonly expressed in the requirement that an applicant have sufficient financial resources to enable the successful carrying on of the occupation authorised by the licence. It is often supported by constraints on persons who are bankrupts or directors of companies recently wound up from being licensed. 

The requirement for financial stability may be supported by consumer safety nets such as guarantee funds usually generated from licensees’ fees, compulsory indemnity insurance or fidelity bonds.

2.5.2. Risk of substandard work
In many areas, standards of technical competency are mandated to reduce the risk of substandard work being systematically performed. This risk is reduced by the requirement that an applicant for a licence or registration has completed a prescribed course of training or holds prescribed qualifications. Consumers are thus given some confidence that services provided by practitioners will conform to a basic level of skill.

Standards of technical competency fulfil two functions with respect to the performance of substandard work: 

· they provide an education framework for those who are presently incapable of performing that work without consistently requiring supervision (from an employer and/or the courts); and 

· they deny entrance to the industry to those who would intentionally provide a lesser quality of service.

Adherents of market theory object that this sort of requirement also pre-empts the role of the market in setting the preferred levels of competence and service quality. However, standard-setting in a free market relies in part on the willingness of buyers to assert their legal rights regarding substandard work. The risks and expense which such action entails for the individual buyer in that market may well deter, at least for a significant time, the correction of systematic incompetence, if the potential stake for the buyer is not significant enough.

2.5.3. Risk to health and safety
This risk is mostly relevant to questions about regulating occupations to do with human health. Clearly, where public health and safety are potentially at risk, there is a greater argument in favour of regulation.

2.5.4. Risk of criminal activity
This is particularly relevant to occupations which may provide the opportunity for criminal activity to occur. The risk of such activity is often perceived to be greater in occupations which deal with consumers in their own homes or workplaces, or in circumstances of trust and reliance.
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3. WHY DO WE REGULATE OCCUPATIONS? 12
As indicated above, regulation may be appropriate where market or provider failure occurs. It is for these reasons that governments regulate certain occupations.

It has been asserted that:-

"Occupational regulation in the form of licensing requirements is premised on an assessment that it is better at the outset to exclude from the market incompetent or dishonest practitioners rather than deal with the consequences of their actions later."13
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3.1. The Effect of Occupational Regulation on Competition14
The intended effect of occupational regulation is to address concerns with market and/or provider failure. Any regulation imposed should therefore be appropriate to addressing these concerns.

However, most occupational regulation legislation was designed without any explicit consideration of its impact on competition.

Restrictions on competition imposed by occupational regulation form two broad groupings:-

· restrictions on competitive conduct;

· barriers to market entry

These are briefly discussed below.

3.1.1. Barriers to Entry
Regulatory barriers to market entry have the most direct influence over competitive conditions within an industry.

Numerous point of entry controls can exist:

· barriers creating a monopoly;

· restrictions that operate by reference to the number of producers or product;

· barriers operating against interstate goods or service providers;

· barriers operating against foreign goods or service providers; or

· restrictions that operate by reference to standards or qualifications.

It is this final barrier which is of most relevance to this Review. 

The theory of "contestability" suggests that the mere threat of potential competition can have efficiency effects similar to actual head-to-head competition. Removing or reducing entry barriers can therefore have a positive impact on performance, even if few or no competitors actually enter the market.

The imposition of point-of-entry controls for these purposes may preserve the status quo in the industry but, given a stable demand for the services, restriction on their supply may lead to price increases. Further, such regulation may affect the relative prices of labour and material inputs, thereby causing service providers to use inefficient mixes.

Another consequence of the imposition of point-of-entry controls may be ‘technological lethargy’ where suppliers have no incentive to innovate. Given that many innovations may result in cost reductions to consumers, regulation that inhibits innovation is imposing a hidden cost. 

Similarly, point-of-entry controls such as competency standards should not impede the ability of the occupation to be responsive to change or the ability of training providers to respond to the needs of the industry as a whole.15
Point-of-entry regulation may also result in functional separation of an industry which restricts market competition and raises the cost of services. Again, this is particularly relevant to this review. Functional separation may limit the functions that can be performed by other occupations and less-skilled workers. Without functional separation due to regulatory intervention, market forces would determine the most efficient forms of organisation and specialisation. If there are no substantial economies to be made in specialisation, persuasive public interest reasons would need to be advanced for enforcing industry segmentation.

Information regarding occupational competence can be revealed to consumers by other means. Further, it should not be assumed that consumers are incapable of requesting appropriate information and analysing the results for themselves.

Any review of regulation will normally face significant opposition. As was noted by the Hilmer Report,16 

"beneficiaries of the restrictions usually have powerful incentives to resist reform, with those advocating change bearing the burden of establishing that existing restrictions are not justified"

and further,

"regulation that confers benefits on particular groups soon builds a constituency with an interest in resisting change and avoiding rigorous and independent re-evaluation of whether the restriction remains justified in the public interest."17
Clearly, justification exists for government intervention in circumstances of market or provider failure in the marketplace. Intervention in an occupational services market, which may take the form of conduct or entry restrictions, must necessarily be subject to close scrutiny to ensure that any anti-competitive effects of this regulation can be justified as being in the public’s best interests.

3.1.2. Restrictions on Competitive Conduct
Many sectors of the economy operate under regulatory regimes which restrict certain forms of competitive behaviour. Restrictions on conduct may range from price controls to mandatory codes of practice.

If these controls were maintained by private agreement between competitors many would be caught by the competitive conduct provisions of the Trade Practices Act 1974 (Commonwealth). However, as these controls are imposed by government, they are immune from the Trade Practices Act provisions.

As discussed previously, competition expresses itself as rivalry within a market. This rivalry may be in terms of price, service, technology or quality. 

Effective competition requires both that prices should be flexible (reflecting the forces of demand and supply), and that there should be independent rivalry in all dimensions of the price-product-service packages offered to consumers.

Restrictions on competitive conduct can prevent this competitive rivalry from being maximised.

Competitive market forces deliver greater choice and benefits to consumers. If a service provider is restricted in the way it can conduct itself in the market, a misallocation of resources may result. The provider may have no incentive to offer new services or methods of service delivery to consumers, and consumers themselves may pay more for the service than it is worth. Vigorous competition between service providers encourages them to attract consumers to the business with targeted service provision and/or reduced prices.
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4. ALTERNATIVES TO REGULATORY INTERVENTION
The patchy performance of licensing systems in pursuit of their declared objectives, together with a growing sensitivity to the costs of these systems, has led to a renewed interest in the potential for co-regulation and self-regulation. These involve, respectively, greater participation in, and exclusive control of, regulation by industry organisations.

A significant quantity of work has been undertaken along these lines recently.18 The resulting suggestions are appealing to those who argue that formal regulation tends to produce a misallocation of resources by requiring standards which are higher and more onerous than necessary. Clearly that potential exists. Various alternatives to regulation will be raised throughout this Issues Paper.
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PART C: OVERVIEW OF THE LEGISLATION
1. HISTORY
The Act replaced the Auctioneers and Estate Agents Act 1959, following a detailed review of the repealed Act by the Department and the Auctioneers and Real Estate Agents Council ("the Council").

The main proposals of the review were:

a) commission rates on residential properties be deregulated; 

b) the Real Estate Institute establish a recommended scale of commissions and charges;

c) the Council be given greater powers to discipline and control licensed persons and provide safeguards for the public in their dealings with licensed persons; and

d) written agency contracts, together with disclosure and advertisement of commission rates. 
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1.1. Objectives of the Act
The long title states that the Act was intended to regulate auctioneers and real estate agents. The object of the Act is to provide protection for consumers of auctioneer and real estate services.

In order to understand why such regulation is considered necessary, therefore, it is necessary to consider the nature of the work undertaken by auctioneers and real estate agents.

Real estate agents are involved directly with consumers in one of the most important and expensive transactions in the life of a consumer - the purchase of real estate. Large sums of money in the form of deposits change hands between consumers and estate agents, and the contracts drawn up by the agents frequently represent one of the most important contracts a consumer will enter into. By virtue of this fact, there are risks to the consumer in the actions of the estate agents. When the Act was drafted, it was considered there was a need to regulate the occupation of real estate agent. These comments apply equally to auctioneers who carry out the business of auctioneering land and property.

There are a number of risks involved in real estate transactions. Lack of knowledge or understanding of the laws relating to misrepresentation on the part of the agent may lead to significant consumer detriment. Agents may misrepresent a property to a purchaser, leading the purchaser to make an offer based on false assumptions.

An agent’s appraisal of the property may be too high or too low if the agent lacks knowledge of property values and the skills required to make an accurate appraisal. Appraising the property at too high a value may lead to failure to sell the property, resulting in detriment to the vendor. Setting too low a value, on the other hand, may lead to a vendor selling the property for less than the market value, resulting in a considerable loss to the consumer.

The two areas where consumers are likely to suffer the most significant detriment are the areas of contracts and deposits.

In Tasmania, unlike many other jurisdictions, real estate agents may draft the contract for the sale of land or a business. For an agent to be able to draft such a contract, however, an understanding of the principles of contract and property law is essential. Failure to take these principles into account may result in a contract that is unenforceable, unclear or one that does not reflect the intention of the parties to the contract. The potential for consumer detriment as a result of such contracts is considerable. A vendor may lose a sale if the contract proves to be unenforceable (a result which is intensified in a depressed property market). Alternatively, the vendor may suddenly discover that they have lost their entitlement to aspects of the property which they understood they were able to keep (fixtures etc). A purchaser may discover that the property does not include aspects which the purchaser believed it included. Uncertainty may result in invalidity of the contract or may lead to lengthy and expensive litigation to determine the meaning of the terms of the contract.

Purchasers generally pay a large deposit to the vendor, which is held by the agent until settlements occurs. Deposits usually amount to 10% of the purchase price. This is a significant amount of money. While the agent holds that money, there is a risk of the agent defaulting. Both vendor and purchaser could lose the deposit.

The Act seeks to redress these risks in a number of ways. By imposing educational criteria on agents, the Act seeks to ensure that agents have a basic understanding of the law relating to contracts and misrepresentation. By imposing strict trust accounting mechanisms, the Act seeks to limit the chance of agents defaulting of their trust accounts. The creation and operation of a guarantee fund seeks to offer consumers some protection in the event of a fiduciary default. Other entrance criteria (including restrictions on the registration of persons with a history of financial impropriety) seek to limit the chance of consumers losing money through trust accounting misconduct or business failure.

Discussion Point 2:
A.  Do you agree with the expressed objective of the Act?
B.  What other objective might the Act have?
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2. CURRENT OPERATION OF THE ACT
The main parts of the Act are:

The Auctioneers and Real Estate Agents Council of Tasmania (see 7);
The Auctioneers and Real Estate Agents Trust and Guarantee Fund (see 8);

Who can conduct Auctions (see 2.2);

Who can run a Real Estate Agent’s business (see 2.3);

Licence requirements, control of licences including disciplinary matters (see 2.4.& 2.5); and

Trust Money, Accounts and Records (see 4.9 & 4.10). 
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2.1. Licensing and Management of an auctioneer’s or a real estate agent’s business 
Persons who wish to establish businesses in real estate or auctioneering, must be licensed under the Act. An application for a licence, or the renewal of a licence must be made to the Auctioneers and Estate Agents Council in the form approved by the Council and be accompanied by the prescribed fee, and required documentation. To be licensed, a person must hold the required educational and practical qualifications. A person is not qualified to hold a licence if the applicant is not of good reputation. This includes both general and financial reputation and covers matters such as bankruptcy, convictions, previous disciplinary action by the Council or a failure to undergo continuing education as specified by the Council. For more detail see 3.3.
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2.2 Requirements for Auctioneers19
The Act provides that no person shall carry on an auctioneering business or conduct an auction unless licensed. This means that an individual cannot auction his or her own goods or property, including real estate. The Act sets out who may conduct an auction, and also places restrictions on the way auctions are held.

A person who auctions property other than real estate as a business must hold a general auctioneers licence; and a person who auctions real estate must hold both a real estate auctioneer’s licence, and a real estate agent’s licence.

Employees who conduct auctions on behalf of their employers must also hold a relevant licence, such as an employed auctioneer’s licence, a probationary auctioneer’ s licence or a temporary auctioneer’s licence.

The holder of an employed auctioneer’s licence can only conduct an auction on behalf of the employing auctioneer. A probationary auctioneer may only conduct an auction under the supervision of the employer, or another licensed employee. A temporary auctioneer may only conduct an auction on behalf of the employer and in accordance with any conditions endorsed on the licence.

There are exemptions to this requirement, as set out in section 10(7). These include an auction authorised by an Act being conducted by a person specified in the Act; an auction under a writ or process issued by a court; an auction of property distrained for rent or arrears of rent; and an auction being conducted for a charitable purpose.

The Act does not bind the Crown. 

In addition, the requirement that a person hold a licence does not apply to -

(a) a liquidator or receiver; or

(b) the committee of the estate of a person appointed under a law relating to mental health; or

(c) a trustee company within the meaning of the Trustee Companies Act 1953; or

(d) a legal practitioner in respect of whom a practising certificate is in force -

exercising rights and powers or performing duties and obligations in that capacity. 

The exemptions are discussed in more detail see 5.

The qualifications to be an auctioneer include a requirement that the person satisfy the Council that he or she has sufficient knowledge of the business of auctioneering to be able to carry on the functions of the particular licence. The educational qualifications are discussed in more detail at 3.2
The object of the qualification requirement is to ensure that auctioneers possess basic knowledge and skills in the art of conducting an auction. Ensuring that auctioneers possess that knowledge and skill should help protect consumers from the actions of unskilled or unknowing auctioneers. The objective of the requirement is not to ensure that auctioneers possess marketing or sales skills. Such matters are for the industry to facilitate.

The objective of the remaining criteria is to prevent people with a history of dishonesty, demonstrated unworthiness or inability to handle their finances from entering an industry which involves handling large amounts of other people’s money. Preventing such persons from entering the industry is thought to reduce the risk of fiduciary default, as those who have shown a predilection for a particular kind of vice are considered more likely to repeat that vice.

The provisions applicable to bodies corporate are similar and a body corporate cannot hold a licence if an officer has been disqualified following disciplinary action.
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2.3 Requirements for real estate agents, managers and sales consultants
The Act requires that persons carrying on the business of real estate agent, and persons employed in the real estate business as a manager or a sales consultant to be licensed.20
The Act contains the following definitions at section 4:

"Real estate agent" or "agent" means a person who carries on the business of -

(a) selling, buying, exchanging, leasing or otherwise dealing with, or disposing of, real estate or businesses; or

(b) negotiating the sale, purchase, exchange, lease or any other dealing with, or the disposition of, real estate or businesses; or

(c) collecting rents for real estate or businesses; or

(d) managing real estate let or leased -

pursuant to instructions received from other people, and includes a person who, by publishing information or reports, represents himself or herself as carrying on that business;

There are exemptions from the requirement of persons to be licensed as an agent. The exemptions are set out in section 3. The Act does not apply to the Crown. In addition, the requirement that a person hold a licence does not apply to - 

(a) a liquidator or receiver; or

(b) the committee of the estate of a person appointed under a law relating to mental health; or

(c) a trustee company within the meaning of the Trustee Companies Act 1953; or

(d) a legal practitioner in respect of whom a practising certificate is in force -

exercising rights and powers or performing duties and obligations in that capacity. 

The exemptions are discussed in more detail at 5.
These exemptions are limited to a few professions. There may be other occupational groups, such as accountants, who believe themselves to able to assist clients in the sale of their businesses. If they are doing this, and it falls within the definition of an agent, then these groups are breaching the Act. 

The qualifications for a real estate agent are that the person has the prescribed qualifications and has been employed full time as a real estate sales consultant for a total period of at least two years during the preceding 5 years. The educational qualifications are discussed in more detail at 3.2 A person who has previously held a real estate agents licence or a real estate managers licence in the preceding five years may apply for a licence; and a person who has been licensed under the law of another state or Territory as a real estate agent in the preceding five years may also be eligible for a licence. In the latter case, the person must have worked in that State or Territory for at least two years of the preceding five years and must satisfy the Council that he has sufficient knowledge and experience of the business to be granted a licence.

The object of the qualification requirement is to ensure that real estate agents possess basic knowledge and skills in areas such as contract law, fair trading/trade practices/misrepresentations law and basic real estate skills to appraise a property. Ensuring that agents posses that knowledge and skill should help protect consumers from the actions of unskilled or unknowing agents. The objective of the requirement is not to ensure that agents possess marketing or sales skills. Such matters are for the industry to facilitate.

A "real estate manager" means a person engaged by a real estate agent to manage a place where the agent is authorised to carry on the business of a real estate agent.

The required qualifications for a real estate manager are the same as those for a real estate agent. 

A real estate business must be managed by a person who holds a real estate agents licence, or a real estate managers licence or, in limited circumstances, and subject to Council approval, by a real estate consultant. 

Regulation 48 sets out the rules of conduct for a licensee/manager who is engaged by a real estate agent to manage business premises:

(a) the licensee must be responsible for the management of those premises to the exclusion of all other persons other than the real estate agent by whom the licensee was engaged;

(b) the licensee must give substantial attendance at those premises during normal business hours;

(c) the licensee must ensure that the business and accounting records required to be kept at, or in respect of the business transacted from, those premises are kept in accordance with the Act;

(d) the licensee must not manage, or interfere with the management of, any other business premises of the real estate agent by whom the licensee was engaged;

(e) the licensee must honestly account to the real estate agent by whom the licensee was engaged for all money received at those premises in the course of business;

(f) the licensee must diligently supervise the work of any other persons engaged to work at those premises; and

(g) the licensee must ensure that any other persons engaged to work at those premises understand and comply with the provisions of the Act.

The Council may require verification of the manager’s hours of attendance at the business. 

The requirement that the manager must be in substantial attendance at the premises during normal business hours is a restriction upon the ability of persons to work part time in the industry.

A "real estate sales consultant" means a person who, acting for a real estate agent -

(a) induces or attempts to induce, or negotiates with a view to inducing, people -

(i) to acquire, dispose of or lease real estate or businesses; or

(ii) to make an offer to acquire, dispose of or lease real estate or businesses; or

(iii) to enter into contracts for the acquisition, disposal or leasing of real estate or businesses; or

(b) collects rents for real estate or businesses; or

(c) manages real estate let or leased.

The required qualification for a real estate consultant is that the applicant must satisfy the Council that he or she has sufficient knowledge to be able to carry out the functions of the position.

The provisions applicable to bodies corporate are similar. A body corporate may hold a real estate agents licence if at least half of its directors hold either real estate agents licences, or real estate managers licences. The requirement that at least half of the directors hold licences may be a restriction on the ability of large businesses with diverse business interests to operate in the real estate industry. This in effect limits a body corporate to being run by persons with specific real estate experience.
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2.4 Disqualifications21
Notwithstanding the above requirements, a person is not qualified to hold a general auctioneers licence or any kind of real estate licence if that person: 

· is an undischarged bankrupt or has made a composition or arrangement with creditors and the debts to which the composition or arrangement relates have not been paid in full; or the terms of the composition or arrangement have not been fulfilled; or

· is a body corporate which is in receivership or liquidation or is in the process of winding up or has a director, manager, secretary or other similar officer who is disqualified for holding a licence by virtue of section 45 (disciplinary action by Council); or

· is disqualified for holding a licence by virtue of a suspension under the Act or disciplinary action by Council; or

· has been convicted, in Tasmania or elsewhere, of an offence of a nature which, in the Council's opinion, makes it not in the public interest the person be granted a licence; or

· has held a similar licence granted under the law of another State or Territory of Australia that was suspended or revoked, or refused renewal in circumstances which, in the Council's opinion, make it not in the public interest the person be granted a licence.

A person is not qualified to be or continue to be a licensee unless, within a period specified by the Council, that person has undertaken any continuing education course specified by the Council.

The objective of the above criteria is to prevent people with a history of dishonesty, demonstrated unworthiness or inability to handle their finances from entering an industry which involves handling large amounts of other people’s money. Preventing such persons from entering the industry is thought to reduce the risk of fiduciary default, as those who have shown a predilection for a particular kind of vice are considered more likely to repeat that vice.
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2.5 Licences22
There are eight types of licences which may be granted under the Act:

· real estate auctioneers licence;

· general auctioneers licence;

· employed auctioneers licence;

· probationary auctioneers licence;

· temporary auctioneers licence;

· real estate agents licence;

· real estate managers licence; and 

· real estate consultants licence. 

All licences except the probationary auctioneers licence and the temporary auctioneers licence may be renewed annually.

The licences may be granted to a natural person or a body corporate.

Each licence requires qualifications which are tested by examination or inquiry by the Council.

2.5.1 Licence Qualifications and Criteria
The Council grants licences subject to the applicants satisfying the Council that they have the required qualifications or knowledge of the relevant business. The Act provides that certain persons are disqualified from holding a licence. This covers such matters as bankruptcy, receivership, liquidation etc. The Act also provides that a person is disqualified from holding a licence if the person has been convicted of an offence of such a nature which, in the opinion of the Council, makes it not in the public interest for the person to be granted a licence.

The qualifications for the prospective licences are as follows:-

Real estate auctioneers licence
· the applicant must hold a real estate agents licence;

· the applicant must satisfy the Council that he or she has sufficient knowledge of the business of auctioneering to be able to carry on that business;

· in the case of body corporate, as well as holding a real estate agents licence, the applicant must have in charge of its auctioneering business an employee who holds an auctioneers licence and who is able to satisfy the Council that he or she has sufficient knowledge of the business of auctioneering.

General auctioneers licence
· in the case of a natural person, the applicant must satisfy the Council that he or she has sufficient knowledge of the business of auctioneering to be able to carry on the business;

· in the case of a body corporate, the applicant must have in charge of its auctioneering business an employee who holds an auctioneers licence and who is able to satisfy the Council that he or she has sufficient knowledge of the business of auctioneering.

Employed and probationary auctioneers licence
· the applicant must be engaged or employed by a principal auctioneer; and

· the applicant must satisfy the Council that he or she has sufficient knowledge of auctioneering to carry out the functions of an auctioneer or a probationary auctioneer.

Real estate agents licence
In the case of a natural person:

· the applicant must have the prescribed educational qualifications; and applicant must have been engaged full time as a real estate sales consultant for a total period of at least two years during the five years immediately preceding the application for a licence; or

· the applicant must have held a real estate agents licence or a real estate manager’s licence at any time during the five years immediately preceding the application for the licence; or

· the applicant has, during the previous 5 years, been authorised under the law of another State or Territory to carry on the business of real estate agent in that place; and has worked as a real estate agent in that other place for at least 2 years during the previous 5 years; and the applicant satisfies the Council that he or she has sufficient knowledge and experience of the real estate business to be granted a licence.

A body corporate may hold a real estate agents licence if at least half of its directors hold either real estate agents licences or a real estate managers licences.

Real estate managers licence
· the applicant must have the prescribed educational qualifications; and applicant must have been engaged full-time as a real estate sales consultant for a total period of at least two years during the five years immediately preceding the application for the licence; or

· the applicant must have held a real estate agents licence or a real estate managers licence at any time during the five years immediately preceding the application for the licence; or

· the applicant has, during the previous 5 years, been authorised under the law of another State or Territory to carry on the business of real estate agent or to carry out the duties of a real estate manager in that place; and has worked as a real estate agent or manager in that other place for at least 2 years during the previous 5 years; and the applicant satisfies the Council that he or she has sufficient knowledge and experience of managing a real estate business to be granted a licence.

Real estate sales consultants licence
· the applicant must satisfy the Council that he or she has sufficient knowledge to be able to carry out the functions of a real estate sales consultant.

Where applicants are required to satisfy the Council as to the relevant knowledge, this is done by examination, as determined by the Council.

The Auctioneers and Real Estate Agents Regulations provide that the prescribed educational qualifications for a real estates agents licence or a real estate managers licence are either an Associate Diploma in Business (Real Estate) from TAFE, or such other qualification as the Council determines is of an equivalent standard to the TAFE Diploma.

In addition to the requirements to obtain a licence, the Act provides that, as a condition of renewal of a licence, the Council may require licensees to undertake additional education courses. 

There is no limit placed on the number of licences which can be issued.
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2.6 Control of Licences including disciplinary matters
The Act prescribes certain situations in which disciplinary action can be taken by the Council. They provide a way of excluding persons from the industry who have demonstrated that they pose a risk to consumers.

Section 45 sets out the grounds for imposing disciplinary action on a licensee as follows:

(a) that the licence of the licensee was obtained -

(i) by means of a misrepresentation or a false or misleading statement; or

(ii) contrary to the provisions of this Act;

(b) that the licensee has been convicted -

(i) of an offence against this Act; or

(ii) of an offence, in Tasmania or elsewhere, of a nature that, in the Council's opinion, makes it not in the public interest that the licensee should be allowed to continue the activities authorised by the licence;

(c) that the licensee has failed to comply with a rule of conduct specified in section 48;

(d) that a licence -

(i) granted to the licensee under the law of another State or Territory of Australia; and

(ii) similar in effect to a licence that may be granted under this Act -
has been suspended or revoked or refused renewal in circumstances which, in the Council's opinion, makes it not in the public interest that the licensee should be allowed to continue the activities authorised by the licence.
The Rules of Conduct in section 48 are:

(2) A licensee who does any of the following is guilty of a breach of a rule of conduct:

(a) contravenes or fails to comply with a provision of this Act or of a regulation made under this Act;

(b) without a client's consent, discloses, except if required to do so by law, information relating to the affairs of the client obtained by the licensee while acting for the client;

(c) without a client's consent uses, in a manner prejudicial to the client's interests, information obtained by the licensee while acting for the client;

(d) fails to perform the licensee's duties to a client;

(e) fails to carry out a client's lawful instructions;

(f) fails to exercise due skill, care or diligence in carrying out the licensee's duties for a client;

(g) having an interest in, or being likely to obtain an interest in, a transaction -

(i) entered into on behalf of a client; or

(ii) negotiated on behalf of a client -

fails to disclose to the client the exact nature of that interest;
(h) if, in the licensee's opinion, the consideration that a client is prepared to accept on the sale of property is less than the fair market value of that property, fails to inform the client;

(i) fails to ascertain all pertinent facts concerning a transaction which the licensee undertakes for a client so as to avoid error or misrepresentation;

(j) in the course of providing a service for a client, by the licensee's conduct, knowingly conveys or allows to be conveyed a false or misleading impression or knowingly makes a statement or representation that is false, misleading or likely to deceive;
(k) accepts or demands payment from a person other than a client in respect of work undertaken or to be undertaken by the licensee, being work in respect of which the licensee has received payment, or is entitled to receive payment, from a client;

(l) accepts or demands or negotiates or attempts to negotiate payment for work undertaken or to be undertaken for a client that is excessive;

(m) without a client's written consent, publishes, or causes to be published, an advertisement or any other mode of public notification which indicates that the licensee is authorised to sell property at a price higher than, or lower than, the price authorised by the client;

(n) fails to comply with, or contravenes a rule made by the Trust in accordance with section 107 (Trust may make rules);

(o) fails to comply with a rule of conduct prescribed under section 123(2)(e).
(3) A licensee who attempts to do an act the doing of which would be a breach of a rule of conduct set out in subsection (2) is guilty of a breach of that rule of conduct.
In hearing a disciplinary matter the Council is required to hold a formal inquiry under Part 9 of the Act. Section 46 sets out the disciplinary action the Council shall take under section 45 as follows:

46(1) (a) to reprimand or caution the licensee; or

(b) to require the licensee to pay a fine, not exceeding 50 penalty units, or, if another amount is prescribed, the amount so prescribed, to the Council; or
(c) to suspend the licensee's licence for a period, not exceeding 3 years, specified by the Council; or

(d) to revoke the licensee's licence.
(2) If the Council takes action under subsection (1)(a), (b) or (c) it may also direct the licensee to take, or to refrain from taking, specified action within a specified period.
If the Council revokes a licence under subsection (1)(d) it may also specify a period that must elapse; or impose a condition that must be fulfilled before the former licensee may apply for another licence.

There is a right of appeal to a magistrate against a decision of the Council.

During 1998 the Council convened eight disciplinary inquiries as a consequence of apparent breaches of the Act. The result of the inquiries was that one complaint was not proved, six licensees pleaded guilty to failure to maintain trust account records and one licensee was found guilty of failing to maintain properly trust account records. Penalties imposed ranged from reprimands to fines between $100 and $1,000.23
It may be argued that the disciplinary provisions contained in the Act do not distort competitive conduct in the market, but rather remove those whose conduct:-

· is anti-competitive itself; or

· is not to the benefit of consumers or the community generally.

Discussion Point 3:
A.  Are the disciplinary provisions appropriate?
B.  Do you agree that the disciplinary provisions do not distort competitive conduct in the market?
C.  If you do not agree, in what ways do you believe that the disciplinary provisions do distort competitive conduct?
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3. RESTRICTIONS ON COMPETITION - BARRIERS TO ENTRY
The following sections of the Issues Paper seek to identify areas of possible restriction upon competition within the Act and regulations.
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3.1. Scope of work for which a licence or registration is required
The Act defines what constitutes "work" in respect of each occupation. In general, these definitions are extremely broad. This reservation of work is a barrier to entry as it reserves a body of work to a specific person or class of persons. Clearly, the broader the scope of work reserved, the greater the barrier to entry.

3.1.1 Real Estate Agents 
The Act defines an agent as a person who carries on a business that involves:

(a) selling, buying, exchanging, leasing or otherwise dealing with, or disposing of, real estate or businesses; or

(b) negotiating the sale, purchase, exchange, lease or any other dealing with, or the disposition of, real estate or businesses; or

(c) collecting rents for real estate or businesses; or

(d) managing real estate let or leased -

pursuant to instructions received from other people, and includes a person who, by publishing information or reports, represents himself or herself as carrying on that business;

The licensing requirement does not apply to the Crown, liquidators, legal practitioners and trustee companies. 

Sale of land
This aspect of the definition of an agent does not appear to be overly restrictive of competition. However, it may include developers selling their own properties, property managers who negotiate leases and retirement villages. Should these groups be able to carry on business in these areas without being licensed as a real estate agent?

Property management
A large part of the work of some licensed agents is the management of property. The functions relate to leasing, collecting rents and other dealings with the property but may not include the sale of the property. This could include property developers and retirement villages. In such cases is it necessary for a property manager to be a licensed agent?

Sale of businesses
The Act defines "business" to mean a hotel business, boarding house business, storekeepers business, manufacturing business, professional business or any trading business whatsoever, and any share in any such business or the good will of any such business but does not include any share in the capital of a corporation.

This aspect of the definition of an agent could be queried as other occupational groups, such as accountants, may be able to assist clients in the sale of their businesses. If an accountant arranged the sale of a business, is the accountant in breach of the Act? It should be noted that where an accountant is acting as a liquidator the Act does not apply.

Implications for competition
The definition restricts competition by restricting the practice of selling businesses to real estate agents and legal practitioners. This excludes other occupational groups, such as accountants, who may possess the competency to sell businesses.

One alternative to the current situation would be to exempt accountants, or members of certain professional bodies, from the Act. Another alternative would be to remove businesses from the definition of an agent so that the licence only applied to the sale of land.

Discussion Point 4:
A.  Is the definition of agent too broad in relation to land?
B.  How else could agent be defined?
C.  What are the costs of restricting practice to real estate agents?
D.  What are the benefits of the restriction?
E.  Should property developers be required to be licensed as real estate agents?
F.  Is there any justification for restricting property management to real estate agents?
G.  Is there any justification for restricting the sale of businesses to real estate agents (and by default, legal practitioners)?
H.  Do other occupational groups such as accountants possess training and /or qualifications which would give them the skills and/or knowledge required to sell businesses, and if so, which?
3.1.3 Real Estate Manager and Sales Consultant
The Act defines a real estate manager as a person engaged by an agent to manage a place where the agent is authorised to carry on the business of a real estate agent.

The Act defines a real estate sales consultant as a person who, acting for a real estate agent -

(a) induces or attempts to induce, or negotiates with a view to inducing, people -

(i) to acquire, dispose of or lease real estate or businesses; or

(ii) to make an offer to acquire, dispose of or lease real estate or businesses; or

(iii) to enter into contracts for the acquisition, disposal or leasing of real estate or businesses; or

(b) collects rents for real estate or businesses; or

(c) manages real estate let or leased.

There are competition issues which flow from these definitions. The first is that the definition restricts this type of work to licensed managers or sales consultants in the employ of an agent. In the case of a manager, the person must have had extensive experience in real estate industry. This precludes persons who may be suitably qualified to manage a business but do not have the specific real estate background. If there are other people who could carry out this work without risk to consumers then the definitions may be too broad.

The real estate agent remains responsible for the business, and it appears to be an unnecessary requirement for the manager to have almost identical qualifications as the employing agent. This requirement also prevents competent sales consultants who do not have the formal qualifications or experience from managing an office. The requirement also restricts agents from operating their businesses as they see fit.

The Act further places a limitation on the employment of these persons by providing that the person may not be engaged by more than one agent at any time. 

Discussion Point 5:
A.  Is there any justification for restricting the management of a real estate business to a licensed manager? 
B.  Should a real estate agent be able to select any person to manage his or her business?
C.  Should mangers and sales consultants be able to work for more than one agent?
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3.2. Qualifications - Education and Training
The Act requires that all licensees must have certain educational qualifications or undergo some form of training. This training is subsidised either directly by scholarships or indirectly by grants to the Council and Institute from the Auctioneers and Real Estate Agents Trust as detailed in 8 below.

3.2.1 Auctioneers
Auctioneers must undertake courses of study and participate in exams or workshops as required by the Council, in order to obtain a licence. This is, prima facie, a barrier to entry.

In the case of auctioneers licences, all categories of licence have a requirement that the applicant must satisfy the Council, on examination or inquiry, that he or she has sufficient knowledge of the business of auctioneering to be able to carry on the business or functions of an auctioneer holding the particular licence. In addition, a real estate auctioneer must have a real estate agents licence, so the applicant must also have those educational qualifications.

The Council holds exams on the 3rd Monday of the month if required, and charges a $50 examination fee. The practical workshops are offered once or twice a year, as required, and cost $100 per participant.

For a probationary auctioneers licence, the Council requires that the applicant: 

· carry out a short course of self study based on the Act and a textbook on auctioneering (Websters "Ancient Art of Auctioneering" is a recommended text); and 

· pass a two hour examination on knowledge of the Act and text.

For an employed auctioneer, the requirement is that the person:

· holds a probationary auctioneers licence;

· has attended and participated in at least twelve auctions; and 

· has attended a two day practical workshop run by the Council. 

A general auctioneers licence has no prerequisites, therefore the applicant must undertake:

· a course of self study in relation to the Act, Regulations (and in particular the auditing, records and trust account requirements) and textbooks; 

· pass a two hour exam; and 

· attend the two day practical workshop run by the Council. 

As stated above, the cost of the exam is $50 and the cost of the workshop is $100.

A real estate auctioneer must:

· hold a real estate agents licence; and 

· must pass a two hour exam in relation to the requirements for an auctioneer.

Discussion Point 6:
A.  What is the justification for auctioneers to undergo training?
B.  Is there sufficient difference between real estate auctioneers and general auctioneers to warrant separate qualifications and licences?
C.  Which areas of the current qualifications address that justification - ie. represent the minimum level of training that should be required for entry into the industry?
D.  Which areas of the current qualifications represent a "best practice" approach to training?
E.  Are current training requirements excessive?
F.  Do current training requirements represent an inappropriate barrier to entry?
G.  What are the costs of current training requirements?
H.  What are the benefits of current training requirements?
I.  In what other ways could these benefits be obtained?
3.2.2 Real Estate Agents and Managers
Real estate agents and real estate managers are required to hold prescribed qualifications before they can obtain a licence. This is, prima facie, a barrier to entry.

Regulation 43 states that the prescribed educational qualifications are either: 

(a) an Associate Diploma in Business (Real Estate) awarded by a College of Technical and Further Education; or

b) such other educational qualification as the Council, by resolution, determines is of a standard at least equivalent to the Diploma specified above.

The Associate Diploma is no longer offered as the training requirements are moving towards competency based qualifications in line with a proposed national training package. This is yet to be finalised. In the interim the Council has approved a competency based Diploma in Business (Real Estate Management) which is accredited until 31 December 2000. It is offered by both TAFE and the Real Estate Institute who are approved providers.

The Real Estate Institute course is a face to face course, comprising approximately 30 full day or half day modules which are offered annually. The modules usually cost $100 for a full day or $50 for a half day session.

The TAFE course is offered by correspondence however only limited generic modules are available pending approval of the national training package. Each module costs approximately $60 plus $25 for materials (based on a rate of $2 per hour). 

Both these courses include modules which relate more to business management skills than to consumer protection issues involved in selling real estate or businesses. It is arguable that these qualifications are well in excess of the minimum level required for occupational licensing purpose. 

The core modules offered by the Real Estate Institute include: 

Introduction to Real Estate

Contract and Property Law

Contracts and the Sale of land

Managing Finance - Performance

Managing Finance: setting & achieving Budgets

Strategic Planning for Real Estate

Commercial Law Principles

Organising and Communicating Real Estate

Managing People: Training & Development

Real Estate Office Operations

Real Estate Computing

Real Estate Accounting

Marketing and Planning for Small Business

Managing Grievances and Disputes

Managing People - Recruitments Selection & Induction.

Managing People - Workplace Practice

The electives include Body Corporate Legal Requirements; Body Corporate Management and Property Investment Consulting.

Any barrier to entry to an industry should be set at the minimum level necessary to achieve the intended benefit, that is, the protection of consumers. This will not necessarily correspond with industry views of "best practice".

If a requirement to hold prescribed qualifications is to be retained, then some minimum acceptable level at which a licence will be granted must be established - otherwise the barrier to entry may become inappropriately high. It may be necessary to designate individual subjects within the current courses offered, completion of which will represent that minimum qualification for licensing. If students wish to complete the entire course, that is their choice, but entry to the occupation should not be limited by courses which represent inappropriately high barriers to entry.

Real Estate Managers
There are two competition issues which arise out of the requirements that real estate managers hold the same qualifications as the employing agent. The first is whether the requirement is justified at all. It may be argued that managers should not be required to hold qualifications in real estate before entering the industry.

Real estate managers work under the supervision of a real estate agent. It is arguable that the onus for ensuring that the manager is appropriately trained would be on the agent rather than on the employee. Rather than legislation requiring qualifications at the point of entry, agents could be given greater responsibility for the training of their employees.

The current requirements that managers hold a qualification may limit the flexibility of employers to employ people with diverse backgrounds, such as law or marketing, as managers. Removing or reducing the requirements to hold qualifications would allow such people to enter the industry and they could receive training in any areas specific to real estate on the job.

If individual agents required their managers to hold qualifications, there would be nothing to stop them from so doing.

If it is concluded that requiring managers to hold qualifications is justified, then a second competition policy issue arises. This is whether the current training requirement are inappropriately high.

The course requirements are discussed above. It should be noted that any barrier to entry should be set at the minimum level necessary for achieve the intended benefit. This will not necessarily correspond with industry views on "best practice".

Discussion Point 7:
A.  What is the justification for agents and managers to hold prescribed qualifications?
B.  To what extent does the requirement that agents and managers hold qualifications represent a barrier to entry?
C.  Which areas of the current qualifications address that justification - ie represent the minimum level of training that should be required for entry into the industry?
D.  Which areas of the current qualifications represent a "best practice" approach to training?
E.  Are current training requirements excessive?
F.  Do current training requirements represent an inappropriate barrier to entry?
G.  What are the costs of current training requirements?
H.  What are the benefits of current training requirements?
I.  In what other ways could these benefits be obtained?
3.2.3 Real Estate Sales Consultants
A sales consultant must satisfy the Council that he or she has sufficient knowledge to be able to carry out the functions of the position. This is achieved by an applicant satisfactorily passing either the training unit run by the Council, or a training course run by the Real Estate Institute.

The Council’s Sales Consultant’s Training Unit course requires approximately 40 hours self study. The Council provides a Training Unit folder at a cost of $50, and the intention is that the applicant receive tuition from the real estate agent with whom the applicant is to be employed. The Unit is tested by Council examination. These are held monthly at a cost of $50.

As an alternative, the Real Estate Institute offers a face to face training course of 16 hours training over four different sessions. This costs $400. The Institute conducts its own examinations and a successful result is accepted by the Council as the prerequisite qualification for a sales consultants’ licence.

The requirement that sales consultants hold a qualification is, prima facie, a barrier to entry.

There are two competition issues which arise out of the requirements that sales consultants hold qualifications. The first is whether the requirement is justified at all. It may be argued that sales consultants should not be required to hold qualifications in real estate before entering the industry.

Sales consultants work under the supervision of a real estate agent. It is arguable that the onus for ensuring that the sales consultant is appropriately trained would be on the agent rather than on the sales consultant. Rather than legislation requiring qualifications at the point of entry, agents could be given greater responsibility for the training of their employees.

The current requirements that sales consultants hold a qualification may limit the flexibility of employers to employ people with diverse backgrounds, such as law or marketing, as sales consultants. Removing the requirements to hold qualifications would allow such people to enter the industry and they could receive training in any areas specific to real estate on the job.

If individual agents required their consultants to hold qualifications, there would be nothing to stop them from doing so.

If it is concluded that requiring sales consultants to hold qualifications is justified, then a second competition policy issue arises. This is whether the current training requirement are inappropriately high.

The course requirements are discussed above. It should be noted that any barrier to entry should be set at the minimum level necessary for achieve the intended benefit. This will not necessarily correspond with industry views on "best practice".

Discussion Point 8:
A.  Is there any justification for requiring sales consultants to hold prescribed qualifications?
B.  To what extent does the requirement that sales consultants hold qualifications represent a barrier to entry?
C.  Which areas of the current qualifications address that justification - ie represent the minimum level of training that should be required for entry into the industry?
D.  Which areas of the current qualification represent a "best practice" approach to training?
E.  Are current training requirements excessive?
F.  Do current training requirements represent an inappropriate barrier to entry?
G.  What are the costs of current training requirements?
H.  What are the benefits of current training requirements?
I.  In what other ways could these benefits be obtained?
3.2.4 Ongoing training
The Council may also require licensees, as a condition for licence renewal, to undertake any education courses the Council requires holders of that types of licence to undertake.24 During 1998 the Council required eight hours of training for real estate agents, managers and sales consultants and three hours for general auctioneers. A variety of courses provided by different bodies were approved. The Guarantee Fund provided a grant of $106,970 to subsidise the Real Estate Institute Continuing Education program in 1998/99.

Discussion Point 9:
A.  Is there any justification for requiring licensees to undertake ongoing training?
B.  Are current ongoing training requirements excessive?
C.  What are the benefits of current training requirements?
D.  In what other ways could these benefits be obtained?
E.  Should this training be subsidised by the Auctioneers and Real Estate Agents Trust?
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3.3 Reputation
There are two aspects of reputation that are considered in assessing the eligibility of a person to hold a licence.

3.3.1. General reputation25
The Act imposes further restrictions by requiring a person to be of good general reputation. This is assessed at the point of entry in to the industry by the requirement that the person must not have been convicted, in Tasmania or elsewhere, of an offence of a nature which, in the Council's opinion, makes it not in the public interest the person be granted a licence. 

If a person has held a licence in another State or Territory which was suspended or revoked or renewal was refused, the Council may determine that it not in the public interest that the person be granted a licence.

Even if the Council is satisfied that an applicant is qualified to hold a licence, it may: 

(a) refuse to renew a licence if the applicant has had disciplinary action taken against him or her in respect of that licence; or

(b) refuse to grant a licence if the applicant was previously the holder of a licence, and -

(i) had disciplinary action taken against him or her in respect of that licence; or

(ii) in the Council's opinion, would have had disciplinary action taken against him or her in respect of that licence if the applicant had not ceased to hold the licence -

and the Council is satisfied that the person is not a fit and proper person to hold a licence.26
Clearly there is a general public interest in the honesty of persons whose job is dealing with property and goods of others. 

3.3.2. Financial reputation27
A real estate agent, a real estate auctioneer, a general auctioneer or a real estate manager must not be an undischarged bankrupt or subject to a composition or deed or scheme of arrangement with or for the benefit of creditors, unless the debts to which the composition or arrangements relates have been paid in full or its terms have been fulfilled. 

A body corporate which is in receivership or liquidation or has a winding up order made in respect of it cannot hold a licence. If a director or similar officer of a body corporate is disqualified from holding a licence following disciplinary action by the Council, then the body corporate cannot hold a licence.

While clearly restricting entry into the occupation, the restriction exists to protect consumers from the risk of financial loss and criminal activity. Consumers are at significant risk when employing agents. Significant amounts of money are placed in the agent’s trust account. Those who have a history of dishonesty or financial mismanagement are thought to pose a greater risk to the consumer.

Discussion Point 10:
A.  Should reputation (both personal and financial) form part of any requirements to be an agent, auctioneer or manager?
B.  Are the current requirements appropriate?
C.  Are there any alternatives?
3.3.3 Sales consultants and employed auctioneers
Only the personal reputation of sales consultants or employed auctioneers is relevant for the purposes of the Act. The restrictions are set out under 3.3.1. This requirement represents a barrier to entry.

It may be more appropriate to place the onus of determining if a person should be employed upon the employer. Thus if the employer does not wish to employ a person with a conviction for an offence of dishonesty, that will be the decision of the employer. 

Sales consultants and employed auctioneers do not hold money on trust, which is the area in which a person with a conviction for an offence of dishonesty poses the greatest risk to consumers. It may be argued, therefore, that barring those with convictions from the industry represents an inappropriate barrier to entry. On the other hand, sales consultants, in particular, have access to private homes and property and it may be considered highly desirable to protect consumers from persons with any form of conviction. 

Discussion Point 11:
A. Should personal reputation be a requirement for entrance to the industry for sales consultants and employed auctioneers?
B.  Are the current requirements appropriate?
C.  What are the benefits?
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3.4 Fees28
Fees are charged for the grant or renewal of licences in accordance with the Regulations. The fees are paid to the Council and are used to pay expenses incurred by the Council in the exercise of its functions. The fees include an application fee of $100 for a corporation and $50 for an individual, and a fee for the grant or renewal of a licence. The fees for the grant or renewal of licences are:

General Auctioneer

$140

Real Estate Auctioneer

$140

Employed Auctioneer

$55

Real Estate Agent

$140

Temporary Auctioneer

$25

Real Estate Manager

$85

Probationary Auctioneer

$25

Real Estate Consultant

$55

Fees are prima facie a restriction on competition and an impact on business. 

The fees are considered to be a trivial restriction on competition.

An applicant for a licence is also required to publish a notice in the newspaper indicating the intention to apply for a licence. There is a cost associated with this requirement.29
Discussion Point 12:
Are the fees charged (at their current level) a barrier to entry?
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3.5 Alternatives to licensing
The above discussion relates to the licensing requirements as set out in the Act. Alternatives to licensing, such as negative licensing, industry self regulation or voluntary codes may be viable options. In 1993 the Vocational Education, Employment and Training Committee Working Party on Mutual Recognition reviewed the licensing of partially regulated occupations. The Report is discussed at Item 6 of this paper.
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4. RESTRICTIONS ON COMPETITION - CONDUCT RESTRICTIONS 
4.1 Auctioneers and real estate agents agreements and commissions30
There is a requirement that auctioneers and agents should enter into agreements in writing with their clients as to the services to be rendered. This is a measure to protect both the client and the auctioneer and agent. The agreement must set out the details of the services to be rendered, identify the property, how payment is to be calculated and associated expenses of the service provided. The auctioneer or agent cannot recover his or her costs unless the agreement has been properly made. 

While the Act provides for regulating the commission charged by auctioneers and agents , in fact the intention of the Act was that commissions be deregulated. However Regulation 47 provides that the Real Estate Institute may recommend rates of commission and other charges for services. These rates must be clearly displayed at an agent’s business premises. In practice, real estate agents follow the REI recommended rate. The REI also sets a recommended scale for real estate auctioneers however to date there has been no call for prescribing the rate of commission for general auctioneers.

The issuing of a recommended scale is considered to be inherently anti-competitive. There is little or no competition on fees among agents in relation to the residential real estate market. A feature of the market for residential real estate services is that in general an individual consumer is an infrequent participant in the market. Infrequent participation is likely to be associated with limited knowledge of:

· the process involved in a property transaction;

· the legal implications of the contracts involved; and 

· the price and quality of agency services.

In general consumers enter the market with little information, and consequently are disadvantaged relative to an agent at the commencement of the process of engaging an agent. Limited knowledge combined with Australia’s cultural unfamiliarity with bargaining, means that consumers may be unlikely to be confident in negotiating down the price of agency services. The evident uniformity of commissions charged by agents will further discourage negotiation by those vendors who have bothered to shop around. The existence of the REI recommended rate may well give vendors the impression that the agents’ proposed fees are actually the sanctioned fee. 

This is not such an issue for large commercial businesses which are consumers of real estate services as they have the experience and the economic power to bargain or negotiate the fees they are willing to pay.

Discussion Point 13:
A.  Is the setting of a recommended scale of commission anti-competitive?
B.  What needs to occur to facilitate more competition on fees among agents?
C.  Is there any alternative?
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4.2 Conduct of auctions31
The Act places restrictions on the way auctions are held. These restrictions apply to the auctioneer, owners of property offered for sale by auction, and bidders at an auction. 

The owner of property offered for sale by auction must not knowingly misrepresent the value, composition, structure quality, origin or manufacture of the property. An auctioneer similarly must not knowingly misrepresent the goods.

An owner, or a person on behalf of an owner may not bid for the property, and an auctioneer cannot accept a bid from an owner a person bidding on behalf of the owner, unless it is clearly stated beforehand to the people at the auction that this will occur, and the bidder is specifically identified to the people at the auction.

A dealer may not enter into a bidding agreement so as to induce another person to abstain from bidding at the auction, and it is an offence for a person to accept a gift or consideration for so abstaining from bidding.

In a similar way it is an offence for persons to enter into collusive practices in relation to bidding so that the free and open competition is prevented.

A successful bidder must provide his or her name and address, or the details of the person on whose behalf the bid was made, to the auctioneer following the auction. 

Before an auction commences, an auctioneer must give notice of the above requirements.

It is an offence to breach the above requirements and the penalties range from 20 penalty units to 50 penalty units.

The Act also provides for regulations in relation to the times when auctions may not be held. To date no such regulations have been made. 
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4.3. Conflict of Interest32
An auctioneer, real estate agent or an employee thereof, or a director or an officer of a body corporate must not acquire directly or indirectly an interest in property which the auctioneer or agent is instructed to sell unless he or she has obtained prior written approval of the owner of the property.
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4.4. Unauthorised use of licence33
A person must not transfer or lend his or her licence to another person or allow the licence to be used by another.

This prohibition would appear to be self-evident. It prevents a licence holder from allowing another to use the licence to pretend to be a licensed agent. It is arguable that a person engaging in such conduct would not be a fit and proper person to hold a licence under the Act.
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4.5. Franchising agreements34
A real estate agent may only enter into a franchising agreement with another real estate agent if the details have been provided to the Council.

Top of Page
4.6. Display of notices35
Each business must display in a conspicuous position a notice showing the name of the agent, or in the case of a body corporate, the name of the agent who manages the business the business name if applicable and a copy of the licence.

Regulation 47 also requires that a notice of rates of commission that clearly sets out the rates of commission and other charges relating to the services provided by principal auctioneers and real estate agents, as recommended by the Real Estate Institute must be exhibited at a real estate agent's business premises in a conspicuous position where it may be easily read by visitors to the business premises.
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4.7. Publication of advertisements by licensed agent36
A person carrying on business as an agent under a licence must not publish, or cause to be published, an advertisement relating to the business (other than an advertisement relating solely to the recruiting of staff) unless the advertisement specifies the name of the agent appearing in the licence and the registered address.

Advertising and promotion restrictions often have the purpose of ensuring that quality rather than price is the primary consideration in the consumer’s decision. They may be sought by professions to avoid any suggestion of commercialism in the provision of professional services.

However, that is not the purpose of this particular restriction on advertising. The intention of this restriction is to ensure transparency in the market place, ie, to ensure that the consumer can identify exactly and with little difficulty who they are contracting or dealing with. This is particularly important in circumstances in which the consumer may wish to seek redress against an agent.

There is also a prohibition on advertisements that contain false representation or misleading information about properties.37
Discussion Point 14:
A.  Are the above requirements in 4.2.to 4.7 restrictive or anti-competitive?
B.  Who benefits from these requirements?
C.  What additional costs does it place upon the agent? the consumer?
D.  Is there any alternative?
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4.8. Fidelity Bonds - principal auctioneers and real estate agents38
A principal auctioneer or real estate agent is required to lodge with the Council a fidelity bond in the sum of $20,000 or in certain cases, $100,000. If a bond is not lodged with the Council, the licence is suspended.

This requirement is common to many forms of occupational licensing and is largely a consumer protection measure. 

Discussion Point 15:
A.  Is this requirement restrictive?
B.  Who benefits from this requirement?
C.  What additional costs does it place upon the agent? the consumer?
D.  Is there any alternative?
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4.9. Trust Accounts - principal auctioneers and real estate agents 39
As in most industries where money is held in trust, the trust accounts of principal auctioneers or real estate agents are heavily regulated. The objective of trust accounting provisions is generally to ensure that there is a clear audit trail and to reduce the possibility of misappropriation of funds.

Where money is received by a principal auctioneer or real estate agent for or on behalf of a client, the agent will be required to maintain a trust account with a bank, building society or credit union, and keep records in a manner prescribed by regulation. An exception to the requirement that trust money be paid into a trust account applies where an auctioneer carries out an auction of farm produce, livestock or wool, and the auctioneer’s fidelity bond is in the amount of $100,000.

The trust accounting provisions are fairly standard. Agents or auctioneers are required to deposit all trust money40 into a trust account41 without delay after receiving the money. The Regulations set out detailed requirements in relation to the maintenance of the trust accounts ranging from the form of receipts and cheques to the auditing requirements. The agent or auctioneer is required to provide a "trust account report" twice yearly to the Council and must have the trust account and accounting records audited annually. The audit report must be provided to the Council. 

The Council, or a persons authorised by the Council may inspect records to ascertain whether the provisions of the Act have been complied with. The Act also gives the Council the power to act to protect trust monies by instructing the bank or building society which maintains the trust account to freeze the account. The Council may apply to a magistrate for the appointment of a receiver or manager in certain circumstances.42 In 1995/1996 the Council took this step in relation to a real estate agent.

As identified in Part B above, provider failure can arise in the context of increased risk of financial loss. A common method in licensing systems for reducing the financial risk of dishonesty is to control the business operations of licensees by imposing trust account requirements where large amounts of money are being handled on behalf of third parties. Trust money is defined as money received by an agent when acting as an agent, to which they are not wholly entitled in law or equity. 

A competition issue which arises from the trust accounting requirements is the additional costs imposed on business in complying with the legislation. Complying with record keeping requirements may increase the administrative burden, and hence the costs of the agent. The difficulty in determining whether money received is trust money or not may also increase the costs of doing business. In addition, some of the record keeping requirements restrict the availability of electronic commerce to agents.

These may represent a moderate restriction on competition. Many of the requirements may be practices which a prudent business person would adopt in any case. Even if they represented a more serious restriction on competition, it is arguable that they are justified by the additional protection they offer consumers. Agents may hold large amounts of money on trust, and there may be potential for significant consumer detriment if such conditions were not imposed.

Discussion Point 16:
A.  Do the current trust account requirements increase the costs of doing business?
B.  Are there any ways in which the trust accounting requirements could be modified so as to reduce the costs to agents, while maintaining consumer protection?
C.  Are the current trust account requirements justified?
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4.10. Records of transactions - principal auctioneers and real estate agents43
The Act and Regulations require that auctioneers and real estate agents must keep records in relation to each transaction. 

Auctioneers must keep "records of appointment", "auction stock records", "auction sales records", "secondary auction sales records" and "livestock sales records" depending on the nature of the property being auctioned. Real estate agents must complete "listings", and "sales records" which must be kept in a "sales book". 
It is an offence not to maintain the records as required.

The records may be inspected or copied by an authorised officer of the Council, and if a Council serves notice in writing on a manager of a bank , building society or credit union, the manager must provide information and or produce documents and records in relation to a trust account.

Discussion Point 17:
A.  Do the current records requirements increase the costs of doing business?
B.  Are there any ways in which the records requirements could be modified so as to reduce the costs to agents, while maintaining consumer protection?
C.  Are the current records requirements justified?
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4.11. Method of operation of businesses
Additional restrictions apply to the way businesses are conducted. These include:

· In the case of a body corporate holding a real estate agents licence, at least half of the directors must hold the appropriate licences.44
This will have the effect of limiting a body corporate to operating a business predominantly that of real estate.

· Multi-disciplinary partnerships are not allowed. A principal auctioneer or a real estate agent may only carry on the business in partnership with another auctioneer or real estate agent.45
This also has an effect on the types of businesses that may operate. It means, for example, that persons with similar and complementary skills, such as land valuers, surveyors, accountants and real estate agents cannot form partnerships.

· Agents may share commissions only with another agent, or with their own licensed employees.46
· The Regulations place a further restriction upon the conduct of a real estate manager in so far as they require that the manager must be in "substantial attendance" at the business premises during normal business hours. This may affect the ability of real estate agents to operate part time businesses.47
Discussion Point 18:
A.  Can these requirements be justified?
B.  What are the costs and benefits of these requirements?
C.  Who bears the costs and who benefits from the requirement?
D.  Are there any alternative ways of achieving the same objectives but which are not as restrictive?
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5. EXEMPTIONS
There are a number of exemptions which may have some competitive impact or create a distortion in the market for auctioneer or real estate agent services.

These exemptions are discussed below.
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5.1. Crown Exemption48
The Act does not bind the Crown.

Some government bodies are exempt from complying with the provisions of the Act. These exemptions require examination to ensure that they do not infringe principles of competitive neutrality. A brief outline of the principles of competitive neutrality was provided in Part B, but the key principles are reproduced here.

The Hilmer Report recommended that government businesses should not enjoy any net competitive advantage by virtue of their ownership when competing with other businesses.

Government businesses competing against other firms within their traditional markets should be subject to measures that effectively neutralise any net competitive advantage flowing from their ownership. 

The issue has arisen in the context of government businesses being exposed to greater competition in their traditional markets, and government businesses moving into traditional private sector markets. The challenge for government policy-makers is to ensure that government and private firms operate in a competitively neutral environment.

An example is the sale of Crown land. This may be done either by sale or by auction. The ability to sell land is not an issue, as an individual is entitled to sell his or her own property without requiring a real estate licence. The only issue is in relation to an auction. In the past, the Crown conducted auctions of land, however in recent years all auctions and most sales of Crown land have been done using a licensed real estate auctioneer or a licensed real estate agent as the case may be.

Discussion Point 19:
A.  Is this exemption too broad?
B.  What issues of competitive neutrality arise in respect of the above exemption?
C.  What types of government activity should be exempted from the application of the provisions of this Act?
Top of Page
5.2. Professions and others49
The requirement for a licence under the Act does not apply to-

(a) a liquidator or receiver; or

(b) the committee of the estate of a person appointed under a law relating to mental health; or

(c) a trustee company within the meaning of the Trustee Companies Act 1953; or

(d) a legal practitioner in respect of whom a practising certificate is in force -

exercising rights and powers or performing duties and obligations in that capacity.

Arguably, the exemptions for members of various professions was intended to allow specified professions and occupational groups (and their employees) to carry out specific function in relation to their business or the business of clients as a necessary part of transacting business with them and fulfilling their professional duties. 

If the exemptions were not granted, then those involved would need to be licensed as auctioneers or real estate agents or, alternatively, would need to rely on the professional services of a licensed auctioneer or agent.

The justification would appear to be that members of the exempted professions usually possess appropriate technical qualifications, and belong to long-standing professional bodies which have strict codes of practice and ethics. It is therefore argued that the objectives of the Act are not compromised by this exemption. 

It is important to note that the exemption only applies to the extent that the person is exercising rights and powers or performing duties and obligations in that capacity. For example, a legal practitioner is only exempt from the requirement to be licensed as an auctioneer or agent while practising the law. 

Although trustee companies have the right to carry out auctions or sell real estate as part of their official functions in managing an estate, in practice most if not all sales and/or auctions of real property and chattels are referred to a licensed auctioneer or a licensed real estate agent as the case may be.

Discussion Point 20:
A.  What types of work would be undertaken by members of the professions outlined above which would come within the definition of auctioneer or real estate agent?
B.  Is there justification for retaining an exemption for various professions who may need to undertake such work in order to fulfil professional duties to clients?
C.  Should this exemption extend to their employees?
D.  Are there any further professions for whom an exemption may be justified?
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5.3. Certain auctioneering activities50
The prohibition on conducting an auction without a licence does not apply to certain types of auctions. These are:

(a) an auction authorised by an Act being conducted by a person specified in the Act; or

(b) an auction under a writ or process issued by or out of a court; or

(c) an auction of property distrained for rent or arrears of rent; or

(d) an auction, the gross proceeds of which are to be used for a charitable purpose.

If the exemption was not allowed, then those involved may need to be licensed as auctioneers or, alternatively, would need to rely on the professional services of a licensed auctioneer.

The Sheriff is appointed by the Governor in accordance with the Sheriff Act 1873. The Sheriff is an example of a person who carries out auctions under a writ issued by a court. (The Sheriff would in any event be exempt from the operation of the Act under section 3.) In practice the Sheriff (and Deputy Sheriff) conducts approximately six auctions a year himself but in the main would engage a professional auctioneer.

The exemption for charitable auctions seems sensible and could not be said to have an impact on competition. 

Discussion Point 21:
A.  Is there justification for retaining an exemption in certain cases in relation to auctions?
B.  Are there any other situations for which an exemption may be justified?
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6. ALTERNATIVES TO LICENSING 

6.1. Report on the Review of Partially Registered Occupations -Vocational Education, Employment and Training Committee (VEETAC) Working Party on Mutual Recognition, 1993

In 1993 the Council of Australian Governments (COAG) agreed to the principle of mutual recognition of professions and occupations throughout Australia. The Tasmanian Act in this area is the Mutual Recognition Act 1993. 

This legislation enables a person who is registered to carry out a particular profession or occupation in one jurisdiction, to undertake that profession or occupation in all other jurisdictions without the necessity of satisfying any further professional or occupational criteria in those other jurisdictions. This legislation applies equally to all those occupations licensed under the Auctioneers and Real Estate Agents Act. 

As part of this exercise, COAG agreed to review the licensing of those occupations which are partially regulated in Australia, that is, those occupations in respect of which not all jurisdictions require licensing. Not all States require licensing of the various occupations which come under the auctioneer and real estate industry. In its review of these partially regulated occupations, COAG adopted the policy that licensing could only be justified on public health and safety grounds. It also decided that if a particular occupation was not licensed in one jurisdiction, then there would be a presumption that it should not be licensed in any jurisdiction.

The review was carried out by the Vocational Education, Employment and Training Committee (VEETAC) Working Party on Mutual Recognition. 

The Working Party suggested several viable alternatives to registration which States and Territories could consider. These alternatives include: negative licensing, self regulation, co-regulation and business licensing. These mechanisms may prove equally effective in achieving the goals of consumer protection, probity and financial responsibility which underpin the reasons for much of the existing regulation of occupations.
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6.2 Recommendations of VEETAC in relation to Auctioneers and Real Estate Agents 

The Working Party consulted extensively with the occupations concerned and received submissions. The Working Party’s conclusions are set out below. It should be noted that the Working Party considered the legislation in all jurisdictions, and received submissions from a range of bodies, government and private, in relation to the occupations of auctioneer, real estate manager and sales consultant. The occupation of real estate agent is fully regulated in all jurisdictions, therefore it was not subject to review. Submissions were made by the Auctioneers and Real Estate Agents Council of Tasmania.

6.2.1 Real Estate Manager
A manager is an employee of a licensed real estate agent. The qualifications and experience are the same for both, the main difference is that managers are not bound by financial requirements such as fidelity bonds and compulsory auditing. The Working Party noted that no case was made to retain registration on the basis of public health and safety.

The Working Party questioned the need for three or more levels of regulation in the industry, and considered that licensing of real estate agents was the critical point, not the agent’s employees.

It was influenced by a Prices Surveillance Authority Report of the Inquiry into Real Estate Agents Fees (Report No 43) which said: 

"The Authority does not consider that branch managers should have to be specifically licensed. An employer agent will have a strong incentive to ensure that staff in a position of responsibility are competent, and will be responsible for the actions of branch managers. Furthermore, abolition of the requirement that branch managers be licensed may enable the industry to move to a more efficient structure; yielding economies that could be passed on to consumers. The benefits to consumers flowing from such efficiencies are likely to outweigh the alleged consumer protection provided by branch manager requirements." 

It was a recommendation of the VEETAC Report51 that registration should not be retained for this occupation.

6.2.2 Real Estate Sales Consultant
The arguments put forward were on consumer protection grounds. It was argued that consumers, particularly inexperienced consumers, were vulnerable to financial loss through unprofessional conduct, incorrect information and incompetent negotiation.

It was argued that consultants hold a position of trust and as such have ready access to homes, families and children. The police check required through the licensing processes helps ensure the vetting of those unsuitable for such a position.

Other arguments for retaining licensing were that deregistration would harm employers by lowering standards, and result in an increase in fidelity guarantee payments. There would be a reduction in the ability to discipline for misconduct. Self regulation would not be a viable alternative as it would not be compulsory and would provide a limited range of sanctions against misconduct.

The Working Party noted that no case was made on the basis of public health and safety.

The Working Party considered that the case put forward did not demonstrate the necessary link between registration of this occupation and consumer protection. The arguments related to the benefits and protection of the public through the use of sales people who are competent practitioners.

The Working Party considered that safeguards against unethical or incompetent practice could be made by the employer of the sales consultant, the agent or licensee of the business and noted that several of the submissions acknowledged this. Currently real estate agents are responsible for the actions of their staff. The ACT Agents Act creates a code of conduct for practitioners, members of the Real Estate Institute (REI) are subject to a code of ethics and a fidelity guarantee fund operates to protect consumers.

The Working Party questioned the need for three or more levels of licensing in this industry. The Working Party considered that the licensed real estate agent is responsible for the selection, training, activities. conduct and functions of the sales consultant.

The Working Party noted the findings of a Prices Surveillance Authority report of the Inquiry into Real Estate Agents Fees Relating to Residential Property Transactions (Report No. 43) that "The requirement for a Salesperson to be licensed is controversial. In most industries employers accept responsibility for the quality of their staff. The variations in licensing requirements across the States and Territories casts doubt on the necessity for licensing in this case."
The Prices Surveillance report went on to recommend that "Real estate salespersons not [be] subject to licensing. A process of certifying that the person has no relevant criminal convictions should be the only requirement. Agency employers have adequate commercial incentives to employ people who will do a competent job and who are not dishonest."
The Working Party considered the effect of national competency standards developed for endorsement of the National Training Board which will apply in the near future to all sales consultants whether registered, or members of the REI, or not. The Working Party also noted the existence of consumer protection legislation operating in all jurisdictions such as Sale of Goods Acts and Fair Trading Acts and the Commonwealth Trade Practices Act.

The Working Party also considered that the keeping of industry records, requiring police checks, and public confidence could be monitored without occupational registration.

It was a recommendation of the VEETAC Report52 that registration should not be retained for this occupation.

6.2.3 General Auctioneer
The Working Party examined this occupation in relation to general auctioneers only, and not real estate auctioneers. (The latter is also required to be a licensed real estate agent which is a fully registered occupation and was therefore not examined by the Working Party.)

The case for registration was argued on consumer protection grounds.

It was argued that the registration of auctioneers establishes a degree of competence and knowledge of the legal obligations and responsibilities of practitioners. It was claimed that the incidence of exploitation of the public through unscrupulous and dishonest conduct, such as charging of unreasonable fees or misappropriation of money was reduced as a result.

It was pointed out that auctioneers are responsible for trust funds and in some jurisdictions must lodge fidelity bonds. Under this system, it was claimed, the keeping of business and trust accounting records was enforced.

The Working Party considered that there was no evidence to support the clam that registration has raised consumer awareness or reduced the incidence of unscrupulous operators. The Working Party also considered that insurance, in the absence of occupational registration, could provide consumers with access to a fidelity fund.

The Working Party noted the advice from the ACT Attorney-General’s Department that a police check is not a particularly useful check on the suitability of a person for an occupation. A more useful alternative suggested was the use of a negative licensing scheme or a code of practice under a Fair Trading Act or equivalent, which prohibits unfair trading practices. 

It was a recommendation of the VEETAC Report53 that registration should not be retained for this occupation.

Discussion Point 22:
Does the requirement that a real estate auctioneer must be licensed both as a real estate agent and a real estate auctioneer represent an unnecessary duplication?
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6.3 Alternatives54
The following is a brief description of some of the alternatives to licensing suggested by VEETAC. The list is not exhaustive and is provided for illustrative purposes only.

6.3.1 Negative Licensing
Negative licensing is designed to ensure that individuals who have demonstrated by their prior actions that they are incompetent or irresponsible are precluded from operating in a particular industry. A negative licensing system means that a person may operate a particular business without the need for a licence, unless prohibited from so doing by an order of the court. Although the person or business is not licensed, the way the business operates is regulated, for example, in relation to the auditing of accounts and the handling of money. It is an offence to breach the regulatory requirements. Negative licensing is a useful way to exclude individuals or businesses with certain characteristics such as criminal convictions.

Second-hand Dealers and Pawnbrokers Act 1994 is an example of a "negative licensing" system. Under this Act, a person who intends to operate as a second-hand dealer, must give notice to the Commissioner of Police. If there is no objection, the person may commence business, subject to the requirements of the Act and Regulations, for example, in the way goods are handled. If the Commissioner of Police objects, then the objection is referred to the court of petty sessions. If the court is of opinion that it is not in the public interest that the person proposing to carry on the business of a second-hand dealer or pawnbroker should do so, the court may prohibit that person from carrying on the business. 

6.3.2 Co-regulation
Under co-regulation, the regulatory role is shared between government and an industry body. Typically it involves an industry organisation or a representative of a large proportion of industry participants formulating a code of practice in consultation with government. The code is designed to ensure that breaches are enforceable via effective sanctions by the industry or professional organisation. 

Co-regulation enables the industry to take the lead in the regulation of its members by setting industry standards and encouraging greater responsibility for the performance of its own members. Co-regulation has been used in relation to professions such as lawyers and engineers.

6.3.3 Voluntary codes / Industry self regulation
Generally, voluntary codes of practice or industry self regulation describe the types of actions or procedures, as determined by the particular industry or profession, that are believed to be acceptable within the peer group and the wider society. Voluntary codes have no legal authority to ensure compliance, so for it to be successful, there must be sufficient market power and commonality of interest within the industry to deter non-compliance. 

Codes of practice are usually developed via a consultative process between all interested parties in a particular industry and in many cases, with government. Examples of voluntary codes include the Banking code of conduct, the Media code of ethics and the Advertising code of conduct.

Discussion Point 23:
A.  Should persons involved in auctions or real estate be licensed under the Act? If yes, why?
B.  Are there continuing problems with the activities of these persons?
C.  What are the benefits of licensing, and what are the costs?
D.  Are there any other alternatives?
E.  Could these benefits be achieved by a negative licensing system?
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7. AUCTIONEERS AND REAL ESTATE AGENTS COUNCIL OF TASMANIA
The Council was established under the Auctioneers and Estate Agents Act 1959 and continued by the current Act. 

The functions of the Council are, for the protection of the public, to ensure acceptable standards of practice by auctioneers and real estate agents and people engaged by auctioneers and real estate agents.55
Section 6 of the Act sets out the functions of the Council as follows:

The functions of the Council are -

(a) to administer the granting and renewal of licences under this Act to ensure that only people who have the necessary experience and qualifications to do so, and are not otherwise unfit to do so -

(i) carry on the business of an auctioneer or real estate agent; or

(ii) engage in certain activities connected with the business of an auctioneer or real estate agent; and

(b) to ensure that people licensed under this Act comply with the requirements of this Act relating to their conduct in carrying on their businesses or in carrying out their activities, and, where they fail to do so, to take such disciplinary action as is appropriate to protect the interests of the public, and to discourage that conduct; and

(c) to ensure that money held in trust by people licensed under this Act is not used otherwise than for the purposes intended; and

(d) to ensure that people who are not licensed under this Act to do so do not carry on the business of an auctioneer or a real estate agent; and

(e) to ensure that people who are not licensed under this Act to engage in certain activities connected with the business of an auctioneer or a real estate agent do not carry on those activities; and

(f) to encourage education and research in the business of auctioneers and real estate agents with a view to improving the services provided to the public by people engaged in those businesses.

To carry out these functions the Council, amongst other things, inquires into alleged breaches by licensees of any rules or regulations and imposes penalties, issues, refuses, renews, suspends or cancels licences under the Act, causes to be inspected and audited the accounts of trust monies of principal auctioneers and real estate agents, establishes, administers and processes claims against the Auctioneers and Real Estate Agents Guarantee Fund, and facilitates the continuing education of auctioneers and real estate agents and the people they employ.

The Council consists of a President, who must be a legal practitioner, and seven other members. Of these members, three are representatives of principal auctioneers and three are representatives of real estate agents. The remaining member must be unconnected with the industry and is representative of the general public.

The industry representatives must hold either an auctioneers licence or a real estate agents or managers licence (or be an officer of a licensed body corporate) and are appointed following consultation by the Minister with representative bodies such as the Real Estate Institute and major licensed bodies corporate. (In the past these have been Roberts and Websters.)

The Act clearly intends that the Council be industry weighted, and all industry representatives currently are in the real estate industry, whether as real estate auctioneers, agents, or managers. There are no general auctioneers on the Council. On one hand, it can be argued that it is appropriate for the Council to have a weighting to the industry as its members will have proper knowledge of the requirements of the Act. On the other hand, it could be queried whether it could be said to have the necessary impartiality to carry out its disciplinary and compliance functions. Should a separate body, such as Consumer Affairs and Fair Trading assume some or all of these functions?

Discussion Point 24:
A.  Is the membership composition of the Council appropriate?
B.  Should the Council have the responsibility for performing both the licensing and regulatory functions?
C.  Are there any alternative bodies to carry out some or all of these functions?
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8. AUCTIONEERS AND REAL ESTATE AGENTS TRUST AND GUARANTEE FUND.

8.1 Auctioneers and Real Estate Agents Trust56
The Act provides for the establishment and operation of the Auctioneers and Real Estate Agents Trust. The Trust consists of the President of the Council, who is also President of the Trust, and two other members. One represents real estate agents and the other is a person with a financial background.

The Auctioneers and Real Estate Agents Trust maintains a "Trust deposit account". This account holds a proportion of money deposited into principal auctioneers’ and real estate agents’ trust accounts. The Act requires that all principal auctioneers and real estate agents must deposit an amount from their trust accounts which is not less than 40% of the lowest balance in the auctioneer’s or agent’s trust account during the preceding three months. The Act sets out how the lowest balance is determined. Interest earned on money in a trust deposit account is paid to the Trust and a person who has a claim on money in a trust account has no right to any interest earned on any money deposited from that account into a trust deposit account.57 
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8.2 Auctioneers and Real Estate Agents Guarantee Fund 
The Trust maintains the Auctioneers and Real Estate Agents Guarantee Fund which consists of money received by it as interest on money deposited in the trust deposit account.58 The objective of the Fund is to protect consumers who may lose money as a result of a default of an auctioneer or agent and are unable to recover money because the person has gone bankrupt or absconded. The Fund is currently maintained at a minimum level of $5 million as agreed between the Attorney-General and the Trust.59
Consumers can make a claim for compensation from the Fund where they have suffered loss. There have been no claims in recent years apart from the payment of the manager referred to in 4.9 above.

8.2.1 Surplus 

Surplus money from the Fund may also be used in a number of ways as agreed by the Minister and the Council.60
An amendment to the Act which commenced on 1 July 1998 provides that surplus money may firstly be used in the payment of costs incurred in administering the Residential Tenancy Act 1997. An initial grant of $52,559 was provided to cover the costs of a public awareness campaign at the introduction of the Residential Tenancy Act, and for the period 1 July 1998 to 30 June 1999 a further grant of $35,000 was approved to cover the costs of administering the Act and in particular the hearings of disputes over the refund of security deposits. It is anticipated that the number of claims before the Commissioner will increase as the Act becomes more widely known and therefore the costs will increase. 

The Act then goes on to provide that surplus money may be used to pay the cost of research relating to the business of auctioneers and real estate agents and to pay the costs of educating auctioneers and real estate agents or persons working in the business.

In 1998, the Attorney-General and Council approved a carry over of $136,733 and new withdrawals of $370,498 from the Guarantee Fund, which represents a total expenditure of $507,231 for the 1998/99 financial year. The previous year similar grants totalled $514,524, some of which was not spent and carried over. The following table sets out the approved grants from the Guarantee Fund for 1998/1999. 

Grants for the current financial year have not yet been determined, although a request for up to $20,000 is under consideration to subsidise the attendance of licensees at the Real Estate Institutes of Victoria and Tasmania Convention in Melbourne in 1999. 

The interest earned by the Trust over and above the minimum amount required for the Guarantee Fund is in excess of $500,000 per year. Apart from a small amount directed to the Residential Tenancies Act, a substantial amount is spent on research and education within the industry. As seen in the table above, it provides for staff at both the Council and the Institute, a substantial amount in scholarships and heavily subsidies the education program. 
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APPROVAL FOR FUNDING FROM THE AUCTIONEERS & REAL ESTATE AGENTS GUARANTEE FUND 1998/99

Item
Carry over from previous year
Approved withdrawal from Guarantee Fund
Total approved expenditure 
Real Estate Institute Training Room

NIL

3,500

3,500

Real Estate Institute - Continuing Education

56,886

50,084

106,970

Real Estate Institute - Training Research Officer and Staff

4,400

84,881

89,281

Real Estate Scholarship Board Inc

12,034

163,636

175,670

Auctioneers and Real Estate Agents Council - Auction Workshops

1,838

NIL

1,838

Conference of Licensed Regulatory Agencies

NIL

5,500

5,500

Auctioneers and Real Estate Agents Research and Development Officer

(377)

62,897

62,520

Real Estate Competencies Development Project

61,952

NIL

61,952

Total
136,733
370,498
507,231
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EXPLANATORY NOTES
Real Estate Institute Training Room

This is a room within the REIT building used specifically for training.

Real Estate Institute - Continuing Education

The Real Estate Institute offers training courses, conferences and seminars, and encourages its members to participate. The REIT used some of last years funds to develop TAFE courses that will provide academic qualifications for licensees under the Auctioneers and Real Estate Agents Act.

24 courses are offered by the Real Estate Institute including Property Management, Residential Sales, Financial Management, Corporate Support, General Auctioneering and Property Appraisal.

Real Estate Institute - Training Research Officer and Staff

The Real Estate Institute employs one full time research officer, one part time training manager, and an administrative assistant. 

Real Estate Scholarship Board Inc

The Real Estate Scholarship Board’s main responsibilities are to develop, promote, and implement the Scholarship. The Scholarship runs for four years and nine new participants began in 1997. It combines both on and off the job training.

Auctioneers and Real Estate Agents Council - Auction Workshops

Each year the Council conducts auction workshops as part of the qualification procedure for probationary auctioneers to be entitled to apply for an employed auctioneer’s licence. Two were conducted in 1997 and 1996, and it is expected two will be conducted in 1998.

Conference of Licensed Regulatory Agencies

This is an annual national conference which is attended by representatives from every state and territory, New Zealand, and South Africa . It was held in Hobart in March 1998 and covers all aspects of the real estate industry. 

Auctioneers and Real Estate Agents Research and Development Officer

This is a part-time position which includes coordinating the education of sales consultants, liaising with TAFE and the Real Estate Institute, and conducting training courses.

Real Estate Competencies Development Project
This is a project which is new nationally. It will replace the old uniform entrance standard and replace it with a new competency course that will achieve national accreditation. The new material needs to be written for study packages, and some specific material will be required for Tasmania.

Discussion Point 25:
A.  Is the current system of grants a proper use of the money earned by the Trust?
B.  Could better use be made of it? 
C.  Is the Guarantee Fund necessary? Are there alternative ways of providing protection for consumers?
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PART D: SUBMISSIONS
This Issues Paper examines the current regulation of auctioneers and real estate agents in Tasmania, and has been prepared to assist those wishing to make submissions. Discussion points are raised to promote comment on various issues. Submissions should focus on the costs and benefits of restrictions, any alternative proposals and be supported by analysis wherever possible.

Comments need not be restricted to those issues identified in this paper.
For your assistance, guidelines for responses to the Issues Paper are provided below.
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1. GUIDELINES
The purpose of this Issues Paper is to promote discussion in the industry and community, and to seek the views and obtain written submissions from consumers, licensees, professional organisations and other interested persons. The Department will carefully consider all written submissions in developing new legislation.

To ensure that your submission is as effective as possible, you are asked to observe the following guidelines:

1.  All submissions are to be in writing. Submissions may be sent electronically.

2.  This Issues Paper is concerned with a general review of the Act with the intention of creating new and updated legislation. As part of this process NCP issues are relevant. 

These issues are: 

(a) the effect of the Act and regulations on competition within the relevant market; 

(b) the costs and benefits associated with any restrictions on competition; and

(c) any less regulatory alternatives or alternatives to regulation. 

3.  At various stages of the Issues Paper discussion points raised. Please read those discussion points and address them in your submission.

4.  Please nominate a contact person who can provide further information if required.
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2. SUBMISSION CLOSING DATE
Please ensure that your written submission reaches the address below by no later than close of business 21 January 2000.
3. ADDRESS FOR SUBMISSIONS
All submissions should be forwarded to:

The Secretary
Department of Justice and Industrial Relations
15 Murray Street   Hobart  7000

or

e-mail: anne.horner@justice.tas.gov.au
The contact officer for the review is:

Mrs Anne Horner
Legislation, Strategic Policy and Information Resources Division
Department of Justice and Industrial Relations
Phone: 03 6233 3798
Fax:        03 6233 3920

e-mail: anne.horner@justice.tas.gov.au
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