HISTORICAL HOMOSEXUAL CONVICTIONS BILL 2016
EXPLANATORY INFORMATION

In 1997, homosexuality was decriminalised with the repeal of sections 122(a), 122(c) and 123 of the Criminal Code Act 1924 (the Criminal Code).  However, the repeal of these provisions did not address the implications for those with existing criminal records relating to consensual homosexual sexual activity.

The Anti-Discrimination Commissioner released a report on this issue in April 2015.  The report titled “Treatment of historic criminal records for consensual homosexual sexual activity and related conduct” recommended the establishment of a dedicated scheme to enable historic criminal and related records relating to consensual homosexual sexual activities to be expunged and made a number of recommendations as to the model for such a scheme.
The Historic Homosexual Convictions Bill 2016 (the Bill) was drafted after consideration of the recommendations made by the Anti-Discrimination Commissioner and the relevant legislative provisions in other states and territories.  

The Bill provides for a scheme to enable convictions for historical homosexual offences to be expunged.  Once a conviction has been expunged, it is taken not to form part of the person’s criminal record.  
The Bill varies in some respects from the model recommended by the Anti-Discrimination Commissioner to allow the scheme to be implemented as efficiently and as soon as possible.  One of the main variations is that instead of establishing a Historic Criminal Records Expert Panel to determine applications, the Bill provides for applications to be processed through the Secretary of the Department of Justice.  This is consistent with the approach adopted in other Australian jurisdictions. 
Initially, the scheme will apply to convictions for offences under the repealed provisions of the Criminal Code and for attempting, conspiracy or incitement to commit one of those offences.  If, at a later date, it is considered appropriate to include convictions for other offences in the scheme, these can be added by regulation.

The key features of the Bill are as follows:
· The Bill provides for the expunction of convictions for historical homosexual offences which are:
· section 122(a) of the Criminal Code – sexual intercourse against the order of nature; and
· section 122(c) of the Criminal Code – consensual sexual intercourse between males; and

· section 123 of the Criminal Code – indecent practices between males; and
· an offence prescribed by the regulations; and

· an offence of attempting, conspiracy or incitement to commit one of the above offences.

· An application to have a conviction expunged may be made by a person who was convicted of an historical homosexual offence (the eligible person), or if that person is deceased, by one of the following persons:
· the eligible person’s legal personal representative;

· if the eligible person, immediately before their death had a spouse, the spouse;

· a person with whom the eligible person, immediately prior to death, was in a significant relationship within the meaning of the Relationships Act 2003;

· A parent, guardian or step-parent of the eligible person;

· A child or step-child of the eligible person.

· Applications are to be made to the Secretary of the Department of Justice who must determine whether to approve or refuse the application as soon as practicable.  The Secretary can delegate his or her functions or powers under the legislation.  
· To expunge a conviction, the Secretary must be satisfied:
· that the conviction relates to an historical homosexual offence;

· that, on the balance of probabilities:

(i) the eligible person would not have been charged with the offence but for the fact that he or she was suspected of having engaged in the conduct constituting the offence for the purposes of, or in connection with, sexual activity of a homosexual nature; and

(ii) the conduct constituting the offence would not constitute an offence under the law of Tasmania if engaged in at the time of making the application.  In considering this test, the Secretary must have regard to whether any person involved in the conduct consented to the conduct and the ages or respective ages of those persons at the time of the conduct.

· If the Secretary refuses an application (i.e., refuses to expunge a conviction, then the applicant can apply to the Magistrates Court (Administrative Appeals) Division for a review of the Secretary’s decision.
· Once a conviction has been expunged, the Secretary is to advise the parties who hold criminal records – Tasmania Police, the courts and the Director of Public Prosecutions, and the records are to be annotated accordingly.  
· The effects of expunction are as follows:
· An expunged conviction is taken not to form part of the person’s official criminal record;

· A question about the person’s criminal history, including a question to be answered under oath in legal proceedings, is taken not to refer to an expunged conviction;

· A person is not required to disclose his or her expunged conviction to any other person including when giving evidence in legal proceedings;

· A reference to a conviction in any legislation, agreement or arrangement, is taken not to refer to an expunged conviction;

· A reference to a person’s character in any legislation, agreement or arrangement is not to be taken to allow or require anyone to take account of an expunged conviction;

· An expunged conviction, or the non-disclosure of an expunged conviction is not a proper ground for refusing the person any appointment, office, status or privilege, revoking any appointment, status or privilege held by the person or dismissing the person from any office.
· There are offences under the Bill for:

· unlawful disclosure of information about a person’s expunged conviction;
· fraudulently or dishonestly obtaining or attempting to obtain information about another person’s expunged conviction;
· giving false or misleading information in answering a question, giving information or providing a document.

