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RIGHT TO INFORMATION BILL 2009

(Brought in by the Minister for Justice, the Honourable
Larissa Tahireh Giddings)

A BILL FOR

An Act to give members of the public the right to obtain
information contained in the records of the overnment
and public authoritiesand for related purposes

Be it enacted by His Excellency the G ernor of T by
and with the advice and consent of ative Cou |I and
House of Assembly, in Parliament follows:

PART 1-PREL IN/RY
1. Shorttit’re
ct ma%cned as the Right to
) Infor

n Act 2009.

2. mencement

) This Act commences on 1 July 2010 or on such
- earlier day as may be proclaimed.

3. Object of Act

(1) The object of this Act is to improve democratic
government in Tasmania—

[Bill ]
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(@ by increasing the accountability of the
executive to the people of Tasmania; and

(b) by increasing the ability of the people of
Tasmania to participate in ther
governance; and

(c) by acknowledging mformatlon
collected by public orities is
collected for and on behalf of t

e

(2) This object is to be pu y giving members
of the public the rigﬁ% btain information
contained in the records of public authorities and
Ministers limited only by essary exceptions
and exemptions.

(3) This 'object IS aI 0 be pursued by giving
members’ of the public the right to obtain

mf\%n about the operations of Government.
(4) [t isthe intention of Parliament —

(a) that this Act be interpreted so as to
-~ further the object set out in
subsection (1); and

&

(b) that discretions conferred by this Act be
exercised so as to facilitate and promote,
promptly and at the lowest reasonable
cost, the provison of the maximum
amount of official information.
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4. Act bindsCrown

5.

This Act binds the Crown in right of Tasmania
and, so far as the legislative power of Parliament
permits, the Crown in all its other capacities.

| nter pretation /\n
(1) In this Act, unless te,coM tention
appears — \ /
“active disclosure’ s a disclosure of
information by a ic authority or a
Minister in response to a request from a

person 'made otherwise than under
Division 2 of Part 2;

“Archives Office’” has the same meaning as
< inthe Ar(y'vés Act 1983,

1 disclosure” means a disclosure of
Wnation by a public authority or a

“council-owned company” means a company
incorporated under the Corporations Act
that is controlled by one or more councils
or another company that is so controlled,;

/ | linister in response to an application in
\ accordance with section 13;

“delegated officer” means a person specified
in an instrument of delegation in
accordance with section 25;
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<&

/\

&

“exempt information” means information
which is exempt information by virtue of
aprovision of Part 3;

“external party” means a person or
organisation, not being an applicant
under section 13 or a public authority or
Minister to which an icati

(@ anything by~ which words,
figures, letters or symbols are
recorded and includes a map,

a  plan, graph, drawing, painting,
: \ re?z@gng and photograph; and
)

anything in which information is
) embodied so as to be capable of
being reproduced;

“information of a Minister” means

information in the possession of a
Minister that relates to the officia
business of the Minister, but does not
include information which is in the
possession of the Minister for the sole
purpose of collation and forwarding to a
body other than a public authority;

“information of a public authority” means
information in the possession of a public
authority that relates to the official
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business of the authority, but does not
include information which is in the
possession of the public authority for the
sole purpose of collation and forwarding
to a body other than another public
authority;

“officer”, in relation to a public authority,

includes a member
authority, a member of the of the
public  authori JErson

d any
employed b O\Gpublic uthority,

e public

whether or not person is a State
Service  officer State  Service
employes;

r

“Ombudsman” %neans/ the  Ombudsman

V

~appointed  under the Ombudsman Act

<1978, /////
})&\Q nal  information” means  any

ation or opinion in any recorded
at about an individua —

(@) whose identity is apparent or is
reasonably ascertainable from the
information or opinion; and

(b) whoisalive, or has not been dead
for more than 25 years;

“principal officer” means—

(@ in relation to an Agency, within
the meaning of the State Service
Act 2000, the Head of Agency; or
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(b)

(©)

(d)

(€)

()

S

in relation to the Police Service,
the Commissioner of Police; or

in relation to a council, the
genera manager of that council;
or

of a State-
council-

the chief executi
owned company
owned company; or

the era anager A a
Govern usiness Enterprise;
or

0

in the case of ‘any other public
authority, ~ the principal
administrative officer of the

public authority;
B \p@c auttheans—

~ an Agency, within the meaning of

/ \‘ o the State Service Act 2000; or
\ / (b) the Police Service; or

) (©)
(d)
(€)

()

10

acouncil; or
a statutory authority; or

a body, whether corporate or
unincorporate, that is established
by or under an Act for a public
purpose; or

a body whose members, or a
majority of whose members, are
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“regulations’ m
force under this Act;

(9)

(i)

appointed by the Governor or a
Minister of the Crown; or

a Government Business
Enterprise within the meaning of
the Government = Business
Enterprises Act 1995; or

a State-0 ed comp Y
\ons made and in

0

“required disclosure” means a disclosure of

the

mformatlomg/ |c authority where
information

required to be

~published by this or any other Act, or
where disclosure is otherwise required by
tavv or enforceable under an agreement;

@

(b)

}bIeMlnlster” means —

in relation to an Agency, within
the meaning of the Sate Service
Act 2000, the  Minister
responsible for the administration
of the Agency; or

in relation to another public
authority, the Minister
administering the Act by which
the public authority was
established;

11
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“routine disclosure” means a disclosure of
information by a public authority which
the public authority decides may be of
interest to the public, but which is not a
required disclosure, an  assessed
disclosure or an active disclosure;

“ State-owned company” / a company
incorporated under the Corporations Act
that is control

ledby — - /
(a) the@/w%\ 4

(b) a Gov ent Business
Enterprise; or =

(© a St/ayfory yfﬁori ty; or

~ (d) another company that is so
| controlled;

N4

“statutory authority” means a body or
- thority, whether incorporated or not,
t

P that is established or constituted by or
/ under an Act or under the roya
/. prerogative, being a body or authority

which, or of which the governing
- authority, wholly or partly comprises a
person or persons appointed by the
Governor, a Minister or another statutory
authority but does not include an agency.

(2) For the purpose of the definition of “information
of a Minister”, a Minister is taken to be in
possession of information if the Minister is
entitled to access the information and it is not

12
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3)

(4)

(5)

information in the possession of a public
authority.

For the purpose of the definition of “information
of a public authority”, a public authority is taken
to be in possession of information if the public
authority is entitled to the information and it is
not information in the possession of a Minister.

An unincorporated body establish or in

accordance with an Act for the p ea/osé
assisting or performing nctlo s connected with

a public authority is n en to be a public
authority for the purposes of this Act but is taken

to be comprised within the public authority.

A personisnot ap lic aytﬁority solely because
the person holds, or performs the duties of —

(@ a prescrl %ﬁ ce; or

b) émofflce the duties of which the person
performs as duties of his or her

/ ployment as an officer of a public
\ '/ authority; or

&

(6)

(c) an office or member of a public
authority; or

(d) an office established by or in accordance
with an Act for the purposes of a public
authority.

A reference to the persona affairs of a person
includes the personal affairs of a deceased
person, and rights given by this Act in respect of
the personal affairs of a person are, where the

13
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6. Exclusionsof certain personsor bodies

D)

person is a deceased person, taken to be rights
that may be exercised in respect of those
personal affairs by the next-of-kin of that person.

This Act does not apply to information in the
possession of the following persons or public
authorities, or in the possession of a person
whose services are provided or procured for the

purposes of assistin person or public
authority, unless the igr}@;n%{(‘)n relates to the
administration of the relevant public authority:

(@ acourt; ;
(b) atribunal;
(© ajudge;

(d)

ciate judge;

/ (e amagigrate;
\ //(f) the Director of Public Prosecutions;

&

14

(9 the Ombudsman;

(h) the Auditor-Generdl;

(i) the State Service Commissioner;

() the Anti-Discrimination Commissioner;
(k) the Public Guardian;

(1) the Health Complaints Commissioner;
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(2)

(m) Parliament;
(n) aMember of Parliament.

This Act does not apply to the Law Society of
Tasmania (the “society”) established under the
Law Society Act 1962 and continued as a body
corporate under the Legal Pro ijon Act 2007
except —

~and
s functions and

(@ in reation to the k|/oerform
exercise of the SOCI

powers under and 9 of the LegaJ
Profession Act 1 d

(b) in relation to the performance and
exercise of 5{0/ y’'s functions and
powers as a prescribed authority under

- Part 3.2 of Chapter 3 and Chapter 5 of
the Legal Profession Act 2007.

15
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PART 2—-RIGHT TO INFORMATION

Division 1 — General right to information

7. Right toinformation

right to be
provided, in accordance [ ct, with

information in the po jon O public
authority or a Minist nI%\the infor ?M)n IS

exempt information. \<

8. Persons entitled to some information provided to
public authority by fun@priyx{e organisation

A person is entitled to the information related to
performance, evaluation or progress of work

‘provided to a public authority by a private
~organisation that is funded by or performs arole

/’ of that public authority unless the information is

/ \exempt information.

9. Persons not entitled to apply for certain
information already otherwise available

A person is not entitled under this Part to —

(@) information that may be inspected by the
public in accordance with another Act; or

(b) information that may be purchased in
accordance with arrangements made by a
public authority.

16



Right to Information Act 2009
Act No. of

Part 2 — Right to Information

s. 10

10. Electronic information

(1)

If information is stored in an electronic form, a
Minister or public authority may refuse an
application under section 13 if —

(@) the information cannot
using the normal comp hardware and
software and technical
public authority; and

(b) producing it ould\%bstantidj/ and
unreasonably di e resources of the
public author\i\% rom its usud
operations, having regard to the factorsin
Schedule 3. ¢

(2) A personis not en/t@dt  information contained

(2)

~digposed ‘of in compliance with an approved
di sal\Asched e in accordance with the

Archi 71983.

in back-up syste;n;,mg information that has been

11.\\k\h@ation held by Archives Office

P

A record placed in the custody of the Archives
Office by a public authority is taken for the
purposes of this Act to be information in the
possession of that public authority or, if that
public authority no longer exists, the public
authority the functions of which the information
Ismost closdly related to.

Subsection (1) does not apply to a record that
can be inspected by the public at the Archives

17
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3)

(4)

(5)

Office otherwise than in accordance with this
Act.

Notwithstanding subsection (1), records of a
Royal Commission in the custody of the
Archives Office are, for the purpose of this Act,

to be taken to be information in the possession of
the Department.

m bemg provided, in
|th information

Qe custody of the

0

not prevent a person
accordance with this
contained in a record in
Archives Office.

This Act does not affect ac S to records in the
Archives Officein )'xi:ord ce with the Archives
A t1983

V

12. Informatlo m\be provided apart from Act

(1) Thls Act Q/es not prevent and is not intended to

N

by this Act.

(2)

18

discourage a public authority or a Minister from
publishing or providing information (including
xempt information), otherwise than as required

Public authorities may disclose information to
the public as—

(@) arequired disclosure; or
(b) aroutine disclosure; or

(c) anactivedisclosure; or



Right to Information Act 2009
Act No. of

Part 2 — Right to Information

s. 13

(d) an assessed disclosure.

(3) Assessed disclosure is the method of disclosure
of last resort and the principal officer of a public
authority —

(@) is to ensure that there are adequate
processes in place in the public authority

authority; anc

(b) may refuse an\az%,giccation made in
accordance  with tion 13 if the

information that is the subject of the
application / :

(i) isotherwiseavailable; or
i) w}ﬂecome available as a
] \ \ ~ required disclosure or routine

‘ / disclosure within a period of time

/ 7 specified by the public authority
| but not exceeding 12 months
from the date of the application.

Division 2 — Process for assessed disclosure of information

13. Application for assessed disclosur e of infor mation
(1) A personwho requires—

(@ information in the possession of a public
authority; or

19
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(2)

3)

(4)

(b) information in the possesson of a
Minister —

that is not otherwise available, must make a
written application to the public authority or
Minister for an assessed disclo Ire of the
information.

An application must contain minimum
information as prescribed i thereg ions.

dISC|O re of

An application for
information may be eference to the
information contained in ticular record or
document without specifyin thé%ubj ect matter
of that record or document.

A public authority must provide the minimum
information as p;?c/[?bed in the regulations to an
h

~applicant about the public authority’s assessment
procedure for ~ applications for  assessed
disclo

S;X information.

/ (5) If aperson—
\ (a) wants to make an application to a public

&

authority or Minister; or

(b) has made an application that does not
comply with this section —

the public authority or Minister must take
reasonable steps to assist the person to make an
application that complies with this section.
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(6) A public authority or a Minister may negotiate
with an applicant to refine or redirect his or her
application for assessed disclosure.

(7) If requested to do so by a person or if it is
appropriate to do so to assist a person to make an

14. Transfer of applications

(1) An application for assessed disclosure of
information may be made to any public authority
or Minister who' the applicant believes has the
informatiOn

2 pllcatlon made to a public authority or
—a M étf{ and the subject matter or part of the

subject er of the information requested is

: more closely connected with the functions of

/ another public authority or Minister, the public

\ authority or Minister to which the application
was made must —

&

(@ promptly transfer the application, in full
or part, to that other public authority or
Minister and inform the person making
the application accordingly; and

(b) if it is necessary to do so in order to
enable that other public authority or
Minister to deal with the application,

21
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send any relevant information to that
public authority or Minister.

(3) If an application is transferred to a public
authority or Minister, it is to be taken, for the
purpose of section 16, to be an application made

to that public authority or Minister and received
by the public authority or Minis
(@) a the time at which the er was
made; or \ /

(b) at the expiratio working days after
the date of the original application —

whichever first occurs.

(4) If an application l%ade/ he Archives Office
for information contained in a record to which
_section 11(1) applies, the Archives Office must
ptly transf the application to the public
authority taken, by virtue of that subsection, to
] ion of that record and must inform

/ " beinpo
/ X{he applicant accordingly.

15. Information not contrary to public interest to be
given on application

(1) Except as otherwise provided by this Part, if —

(@) an application is made by a person to a
public authority or Minister for
information in the possession of the
public authority or Minister; and

22
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(2)

3

(b) any prescribed charge that is required to
be pad before the information is
provided has been paid —

the person must be provided with the
information in accordance with this Act unless
the disclosure of the information would, in the
opinion of the public authority or Minister, be
contrary to the public inter

or a that time the
information is exemeation r /;o in

Division 1 of Part 3.

The list of matters Whi%be considered in
deciding if the disclosure of the information is
contrary to the public interest are specified in
Schedule 1 but are not limited to those matters.

The matters specified in Schedule 2 are matters
that are irrelevant in deciding if the disclosure of

vthwmaxtion is contrary to the public interest.

N

%Time Within/%ich applications for assessed

(2)

\;owre of information areto be decided
(1

~“reasonable steps to enable an applicant to be

“public authority or Minister must take all

notified of a decision on an application for an
assessed disclosure of information as soon as
practicable but in any case not later than 20
working days after the acceptance of the
application.

Where negotiations are entered into under
section 13(6), the negotiations are to be
completed expeditioudy and in any case not

23
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3)

(4)

later than 10 working days after the receipt of
the application.

Subject to section 17(3), an application for an
assessed disclosure is taken to be accepted by a
public authority or Minister for the purposes of

subsection (1) — /
(@) on the day the application is ecelved by

the public au horlt or I\/Ilnlst

(b) if negotlatlo tered int nder
section 13(6), mpletion of the
period for tlaruons under
subsection (2).

The time within whit h ‘ inc authority or a
Minister is to mak sion on an application

for assessed disclosure may be extended —
la)\ljy agreem/jwth the applicant; or
(b)

reement cannot be reached and the

| lication is complex or voluminous or
'/ both complex and voluminous in nature
/ and the absence of agreement is in the

&

(5)

24

opinion of the public authority
unreasonable, by the Ombudsman on an
application made to the Ombudsman by
the public authority.

Where a public authority or Minister has decided
to consult an externa party about the release of
information in determining an assessed
disclosure, a further 20 working days in addition
to the 20 working days referred to in
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subsection (1) is allowed for a decision on an
application for an assessed disclosure.

(6) If there is no response from the externa party
within 15 working days from the time of the
consultation, the public authority or Minister
may conclude the t without
considering the input of the ext party.

easeof

(7) Nothing in this section mits th

information during —

(@) the period sp sectlon 36(5) in
the case of an app on relating to the
personal information faperson or

(b) the period specifi in section 37(6) in
the case of ‘an application relating to the

e bus ness ?s of an external party.
17 Charges>hq r

ation

1) All cat ons for assessed disclosure of

\ mformatlon must be accompanied by an
plication fee of 25 fee units.

(2) The application fee may be waived where —
(@) theapplicant isimpecunious; or

(b) the applicant is a Member of Parliament
acting in connection with his or her
official duty.

(3) Before an application is accepted by a public
authority or a Minister, the application fee must

25
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be paid or a decision to waive the fee under
subsection (2) must be made.

18. Deferment of provision of infor mation

(1) A public authority or a Minister n
providing information if the inf '

(@ will be disclosed arequw
or routine disclosure of in atlon
within a peri ti ecifi by the
public authority o Mlnlster but not
exceeding 12 months from the date of the
application; or

(b) was prep;réd I/O{ presentation to
~ Parliament, or has been designated by the
responsible Minister as appropriate for
_presentation to Parliament, but is yet to

bgpresented

) If the pr Ision of information is deferred, the
public authority or Minister must, when
\ informing the applicant of the reason for the
eferral, indicate as far as practicable, when the
~“information will be published or presented.

(3) A public authority or a Minister has no power
under subsection (1)(b) to defer providing
information when more than 15 sitting-days of
either House of Parliament have passed since the
information was presented to the Minister for the
purpose of being presented to Parliament.

26
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19. Provision of infor mation

(1) Information requested under this Act may be
provided —

(@) by giving the applicant a reasonable
opportunity to inspect the record
containing the information; or

(b) by providing the applicant with a copy,
including an tronic copy, of  the
record containing the information; or

(c) inthe case of ir%m\%n contained in a
record. from which sounds or visual
Images can be reproduced, by giving the
applicant S/ifeaso le opportunity to
hear the sounds or view the images; or

G in the g;sycﬁ‘ information recorded or
~embodied in a record in a manner in
\ Whi ch it can be reproduced, by providing

t

/’ N e applicant with a transcript of the
: information.

\62{ A copy of information that is provided with
exempt information deleted is to have included

“on it a note to the effect that the copy is not a
complete copy of the original information.

(3) If—

(@) information requested under this Act is
included with other information; and

(b) the information requested can be
extracted from that other information by

27



s. 19

Right to Information Act 2009
Act No. of

Part 2 — Right to Information

(4)

the use of a computer or other equipment
usualy available to the public authority
or Minister —

theinformation is to be extracted accordingly.
Without prejudice to subsection (1), 1f —
(@ a public authority or

information requ
aparticular form;

(b) the applicant has i éted a préence
for receiving ﬁe\formation in that
particular form — V4

&

the public authority must provide that
information by pr iding}tnr?e applicant with a
copy of  the information or part of the
_information in the particular form unless it is
Impracticable to do so.

If — \/

Minister for information of a medica or

/i 5
. \ (@) arequest is made to a public authority or
~ psychiatric nature concerning the person

&

28

making the request; and

(b) it appears to the principal officer of the
public authority or to that Minister that
the provision of the information to that
person might be pregudicia to the
physical or mental health or wellbeing of
that person —
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the principal officer or Minister may direct that
the information must not be provided to the
person who made the request but must instead be
provided to a legaly qualified medica
practitioner nominated by that person and

approved by the principal offymnl ster.

20. Requests may be refused if r urc&%nably
diverted 7@

Q) If- '

(@ a request for 1 disclosure is
expressed to relate to —

(i) all/ a/gnlflcant part of

mformattlon of a specified kind;
or |

\\u) or a dgnificant part of
— information in respect of a
/ specified subject matter; and

\ (b) the public authority or Minister dealing
-~ with the request is satisfied that the work

involved in providing the information
requested —

(i) would substantialy and
unreasonably divert the resources
of the public authority from its
other work; or

(i) would interfere substantially and
unreasonably with the

29
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y

(2)

3)

performance by that Minister of
the Minister’ s other functions —

having regard to —

(iii)) the  matters specified in

Schedule 3 —
the public authority or Mini refuse to
provide the information -without identifying,

locating or collating the information.

If, in respect of ar f akind referred to in
subsection (1)(a), it s\a%m ent that al the
information requested is exempt information, the
public authority or Minister may refuse to
provide the information without having
identified all or an/ofn':h information requested.

Ifa publ ic author;ty& Minister refuses a request

under subsection (2), the public authority or
M ﬁ%&g ust specify the provision or provisions
of Part3 under which it is clamed the
information would be exempt information.

A public authority or Minister must not refuse to
provide information by virtue of subsection (1)

“ without first giving the applicant a reasonable

opportunity to consult the public authority or
Minister with a view to the applicant being
helped to make an application in a form that
would remove the ground for refusal.
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21. Repeat or vexatious applications may berefused

If an application for an assessed disclosure of
information is made by an applicant for access to
information which —

(@ intheopinion of the public authority or a
Minister, is the same or similar to
information sought previous
application to a publlc thority or
Minister andkhé/pllcatlon do bP@t on
its face, discl y@a@onable asis for

again seeking to the same or
similar information; o

0

(b) is an application which, in the opinion of
the public authority or Minister, is
~vexatious ' or remains lacking in

/\;, definition after negotiation entered into
< under sect/laﬁe( 13(6) —

, the pu \ thority or Minister may refuse the
// application on the basis that it is a repeat or

: \vexati ous application.

22. Decison to be made on behalf of public authority
by authorised person

(1) A decision in respect of an application for
information made to a public authority is to be
made by —

(@) theresponsible Minister; or

(b) the principal officer of the public
authority; or
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(c) adeegated officer.

(2) A person who makes a decision in accordance
with this Act is to act impartially in making that
decision.

23. Reasonsto begiven /
(1) If, in relation to an appli anon% mation
made to a public authori nist public

authority or Minister d
(@) that the appllc;siﬂot entitled to the

information- b IS exempt
information; or

(b)  that prow% of the information be
~ deferred /cordance with section 18;
T or

(c) M rovision of the information be
\ ref by virtue of section 20 or 21 —

the public authority or Minister must give the
applicant written notice of the decision.
(2) © Notice given under subsection (1) isto —

(@) statethe reasonsfor the decision; and

(b) if the decison was made on behalf of a
public authority, state the name and
designation of the person who made the
decision; and

(c) inform the applicant of —
32
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(i) theapplicant’sright to apply for a
review of the decision; and

(i) the authority to which the
application for review can be
made; and

(i) the time W which the
application for review must be
made; and

(d) if the decis 'nvoIVQ or religﬁjpon
consideration of the public interest in the
application of ;kpvgsfmn of this Act,
state the public interest considerations on

which that det;isi(:ryas based.
(3) A public authority/o/r Mi \‘|ster IS not required by
subsections (1) and (2) to include in a notice
~given under Ibsection (1) any  exempt

inf&@n.
“(4) A public authority or Minister may, in a notice

given under subsection (1), state the decision in

terms which neither confirm nor deny the

existence of any information which on a ground

gpecified in Divisonl of Part3 would be
~ exempt information.

24. Other responsibilities of principal officer
(1) The principal officer of a public authority must —

(@) develop policies and procedures in
relation to disclosure of information for
usein the public authority; and
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(b)

(©)

(d)

publish details of this Act and the way in
which people can exercise their rights
under it in respect of the public authority;
and

as soon as practicable after the end of
each year provide details on information
published as requir [

routine disclosures ‘by  the public
authority; ans/ N

m@?&aﬁer the end of

as soon as
each year provi ails on information
released as disclosures, in
particular —

(i) the mber of applications made
\ to the public authority under this

i
number of applications

and the provisions of this Act

(i)t
S \\/ refused by the public authority

N\

&

under which they were refused;
and

(iti) the number of applications
relating to information which was
exempt information or part of the
information was exempt
information and the provisions of
this Act under which the
information was exempt
information; and

(iv) the number of applications for
internal  review made to the
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principal officer under section 44
and the results of those
applications.

(2) The principal officer of a public authority may
appoint an officer to assist him or her with the
functions specified in subsection N

25. Principal officer or Mlnlst;%ly ddkh\l or her

functions /

(1) The principa officer o ;<\NI|C authority or a
Minister may by mstru writing delegate
to a person specmed in the instrument the
performance or exercise of such of his or her
functions or powers under this Act (other than
this power of delegation) as are specified in the
_instrument, and m A}/ by instrument in writing,

ex)@g/v}holly or in part any such delegation.
(2) A delegation may be for a period not exceeding
/ 3years. -

\Q Thé principa officer of a public authority or a
inister must not delegate to a person the

- performance or exercise of his or her functions
or powers under this Act unless the principal
officer or Minister is satisfied that the person has
the skills and knowledge necessary to perform or
exercise those functions or powers.

(4) Notwithstanding any delegation under this
section, the principal officer of a public authority
or a Minister may continue to perform or
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exercise al or any of the functions or powers
delegated.

(5 Any act or thing done by or to a delegate while
acting in the exercise of a delegation under this
section has the same force and effect asif the act
or thing had been done by or to the principal
officer of a public authority or inister and is
taken to have been done by or to the principa

officer or Minister.
e %
e

0
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PART 3—EXEMPT INFORMATION

Division 1 — Exemptions not subject to public interest test

26. Executive Council infor mation

(1) Information is exempt information if it is

contained in — ;
(@) the officia rec o f a deliberation or
decision of ~ the C\Bwernor or the

Executive Coun&x@
(b) a record prepared for the purpose of

being submitted to the Governor or the
Executive Cyu/nci I}& consideration; or

F pat of, ‘a record referred to in
“{gragrap (a) or (b); or

/i () a n?c{)rd, the disclosure of which would
A |

involve the disclosure of adedliberation or

'/ decison of the Governor or the
-~ Executive Council, other than arecord by
which a decision of the Governor or the

Executive Council was officialy
published.

(C) ~a record :;i)s a copy of, or a copy of

&

(2) Subsection (1) does not include information
solely becauseit is contained in arecord that —

(@ was submitted to the Governor or
Executive Council for consideration; or
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(b) is proposed to be submitted to the
Governor or Executive Council for
consideration —

If the record was not brought into existence for
submission to the Governor or Executive

information unless its disclosure would disclose

Council for consideration. /
(3) Subsection (1) does not inc du\\i;factual

a deliberation or decision of the Go Ofpér or
Executive Council whi has\ugt been officially
published.

27. Cabinet infor mation / /

(1) Information is exempt information if it is

contained in — C/
@ “&g official record of a deliberation or
_ . I

jon of the Cabinet; or

/ (b) a record proposed by a Minister for the
\ purpose of being submitted to the
/ Cabinet for consideration, provided that

the Minister has contributed to the origin,
subject or contents of that record; or

&

(c) arecord that is a copy of, or a copy of
pat of, a record referred to in

paragraph (a) or (b); or

(d) arecord, the disclosure of which would
involve the disclosure of adeliberation or
decison of the Cabinet, other than a
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record by which a decision of the Cabinet
was officialy published.

(2) Subsection (1) ceases to apply after the end of
the period of 10 years commencing on the date
on which the information referred to in that
subsection was first considered by the
ameeting of the Cabinet.

(3) Subsection (1) does not includ\ka rmation
solely because it —

(@ was submitt e Cablnet for
consideration; or

(b) isproposed by a Mlnlgter to be submitted
to the Cabirﬁﬁor consideration —

if theinformation was not brought into existence
for subm|SS|on to the Cabinet for consideration.

(4) Sub t n(l) does not include purely factual
inform on nleas its disclosure would disclose
a dellber ion or decision of the Cabinet which

\ has not been officially published.
othing in this section prevents the Premier

~from voluntarily disclosing information that is
otherwise exempt information.

(6) Inthissection—

“the Cabinet” includes a committee of the
Cabinet.
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28. Internal briefing information of a Minister

(1) Information is exempt information if it consists
of —

(@ an opinion, advice or a recommendation
prepared by an offlcer f a public

authority or aMinister;
(b) arecord of consult |0ns}% eratlons
between officer prb|IC thoriti

Ministers—

in the course of, or fort\egi%ose of, providing
a Minister with-a briefing in connection with the
official business of a public authority, a Minister

or the Government and ('Ejn/éonnection with the
Minister’s parliamentary duty

(2 vSubsectioh (1) to apply after the end of
thehgeriﬁod of 10 years commencing on the date

ion of the information referred to in
that subsec on.

bsectlon (1) does not include information
solely becauseit -

~~ (8 was submitted to a Minister for the
purposes of a briefing; or

(b) isproposed to be submitted to a Minister
for the purposes of abriefing —

if the information was not brought into existence
for submission to a Minister for the purposes of
abriefing.
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(4) Subsection (1) does not include purely factual
information unless its disclosure would reved
the nature or content of the opinion, advice,
recommendation, consultation or deliberations of

the briefing.
(5 Nothing in this section prevents inister from
voluntarily disclosing information that is

otherwise exempt mformatlo [

29. Information not relating to g\g{» smess/
Information in the po;Q of a Minister is
exempt information if it does not relate to the
business affairs of an pub authorlty for which
the Minister has responsibility or to the
Minister’s official business.

V

30. Informatlon% ecting national or state security,
/ defence or inter ational relations

Informatlon IS exempt information if its
disclosure under this Act would, or would be

reasonably likely to —

&

(@) endanger the security of the
Commonwealth or any State or Territory;
or

(b) endanger the defence of the
Commonwealth; or

(c) adversedly affect the international
relations of the Commonwealth.
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31. Information relating to enforcement of the law

(1) Information is exempt information if its
disclosure under this Act would, or would be
reasonably likely to —

(@ pregudice—

(i) the investigatipr% breach or
possible breach of the law; or

(i) the errg?t or /ﬁoper
admini ion of the law in a
particular ce; or

0

(iii) thefair trial of aperson; or

(iv) the %par;i% adjudication of a

partlcular case; or

b) dlsclose o) enableaperson to ascertain,
\ identity of a confidential source of

ation in relation to the

rcement or administration of the law;
\ (c) disclose methods or procedures for
preventing, detecting or investigating, or
deding with matters arising out of,
breaches or evasions of the law, the
disclosure of which would, or would be
reasonably likely to, preudice the

effectiveness of those methods or
procedures; or

&

(d) endanger the life or physical, emotional
or psychological safety of a person, or
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(€)

(f)

increase the likelihood of harassment or
discrimination of a person; or

disclose information gathered, collated or
created for crimina intelligence,
including but not limited to databases of
intelligence,  forensic testing  or
anonymous informatio the public;

hinder, ?/ prejudice an
investigation of - a br h or pésble
breach of the thlch is not yet
complete.

r

(2) Subsection (1) does. not/clude information

y

&

that —
@

(b)

N

(©)

(d)

reveds that = the scope of a law
enforcement investigation has exceeded a

“Qnitim sed by law; or

rf/ezﬁs the use of an illegal method or
procedure for preventing, detecting or
investigating, or dealing with a matter
arising out of, a breach or evasion of the
law; or

contains a general outline of the structure
of a program adopted by a public
authority for investigating breaches of or
enforcing or administering the law; or

IS a report on the degree of success
achieved in a program adopted by a
public authority for investigating
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breaches of or enforcing or administering
the law; or

(e) is a report prepared in the course of a
routine law enforcement inspection or
investigation by a public '

compliance with a particular law other
than the criminal law: if ie\'\ection or

investigation is complete; or
(f) is a repor \qvv enfo/ ent

investigation, i {;&Jbstance of the
report has been di to the person or
the body that is the subject of the
investigation — :

if it is not contrary. to the public interest that the
information shoud/beglven under this Act.

32 Legal prgn privilege

Informatlon Is exempt information if it is of such

\ a nature that the information would be privileged

rom production in lega proceedings on the
~~ground of legal professional privilege.

Division 2 — Exemptions subject to public interest test

33. Publicinterest test

(1) In this Part, information is not exempt
information if it is not contrary to the public
interest to disclose the information.
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(2) The matters which must be considered in
deciding if the disclosure of the information is
not contrary to the public interest are specified in
Schedule 1 but are not limited to those matters.

(3) The matters specified in Schedule 2 are matters
that are irrelevant in deciding if the disclosure of
theinformation is contrary to th lic interest.

(;hﬁs

34. Information communicat yothe{jurisdi

(1) Informationisexemptin rr@ionif—

(@) its disclosure under ‘this Act would
prejudice relations between —

(i) two or more States; or

/

N (1) aﬁéé and the Commonwealth;

\\( o
/i N W the Commonwealth or a State and

any other country; or

\ (b) the information was communicated in

confidenceto —

(i) apublic authority; or

(i) a person on behalf of the public
authority —

by —

(ili) the Government or an authority
of the Commonwealth, of another
State or of another country; or
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(iv) a peson on behaf of the
Government or an authority of
the Commonwealth, of another
State or of another country —

and its disclosure would be reason
impair the ability of a publi
Minister to obtain similar i

future, /

ly likely to
authority or
rmation in the

(2) Informationisexempt i ormation if — /

(a) theinformanon\/&o(m unicated to —
(i) “apublic authority; or

(i) a per r;ﬁ{on behaf of the

Government or public authority —

. by- /
\@i) the Government or an authority

- of the Commonweath or of

/ / | ) another State; or
\  (iv) a person on behdf of the
Government or an authority of

the Commonwealth or of another
State; and

(b) notice has been recelved from the
Government or an authority of the
Commonwealth or of the other State that
the information is not required to be
disclosed under, as the case may be, a
corresponding law of the Commonwealth
or of the other State.
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(3) Inthissection—

“corresponding law” means a law of the
Commonwealth or of another State that is
declared by the regulations to be a law
that correspondsto thisAct;

“State’ includes the Nor% erritory and
the Australian Capital Territo

35. Internal deliberativeinfa/%p\ /
(1) Information is exemM*patiqn if it consists

of — |
(@ an opinion, : ic;/or recommendation
_— prepared by an officer of a public

4 authority;@y
( “’Qertecord f consultations or deliberations
. . ween officers of public authorities and
/ \ /i/éteerrls—
/ in the course of, or for the purpose of, the
deliberative processes related to the official
) business of a public authority, of a Minister or of
- the Government.

(2) Subsection (1) does not include purely factual
information.

(3) Subsection (1) does not include —

(@ afinal decision, order or ruling given in
the exercise of an adjudicative function;
or
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(b) areason which explains such a decision,
order or ruling.

(4) Subsection (1) ceases to apply after 10 years
from the date of the creation of the information
referred to in that subsection.

/\

36. Personal information of person |

(1) Information is ex information d(v( its
disclosure under this Act Id involve the
unreasonable  disclosu of the persond
information of a person o than the person
making an application under section 13.

2 If- V4 |

@ an application is made for information
a under thiy\/\cti and

(b) R information was provided to a public
authority or Minister by a third party;

A  and
\ (c) the principal officer or Minister decides

that disclosure of the information
concerned may be reasonably expected to
be of concern to the third party —

&

the principa officer or Minister must, before
deciding whether the disclosure of the
information under this Act should occur, by
notice in writing, to the third party —
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(d) notify that person that the public
authority or Minister has received an
application for the information; and

(e) state the nature of the information that
has been applied for; and

(f) request that, within e/15/ i
from the date of the notl e, the person

(3) If apublic authority or
a person’s view referred

, after receipt of
subsectlon 2D,
decides to provide the information, the public
authority or Minister must, by notice in writing
given to that persq/ notyf that person of the
decision.

/

4) A noticelunder sub‘k tion (3) isto—

(a) étqte the nature of the information to be

p/ﬁjed and

/ (b) if the decision was made on behalf of a
\ ~/ public authority, state the name and
designation of the person who made the
: decision; and
(c) inform the person to whom the notice is
addressed of —

(i) that person’'s right to apply for a
review of the decision; and
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(i) the authority to which the
application for review can be
made; and

(ili) the time within which the
application must be ade

(5 A public authority or Minister not provide
the information referred to in-a noti glven toa
person under subsection (

(@ until 10 wor days ave elap% after
the date of notifi thatt person; or
10

(b) if during those orking days the
person applies for a review of the
decision, ' until t review or any
subsequent. revi determines that the

A Wormaﬂ?ould be provided.
37 Informaw ing

to busness affairs of third
pafty

\ Informatlon Is exempt information if its
isclosure under this Act would disclose
_information related to business affairs acquired
by a public authority or Minister from a person
or organisation other than the person making an
application under section 13 (the “third party”)

and —

(@) theinformation relates to trade secrets; or

(b) the disclosure of the information under
this Act would be likely to expose the
third party to competitive disadvantage.
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y

(2)

@

In deciding for the purpose of subsection (1)(b)
whether disclosure of information would expose
a third party unreasonably to competitive
disadvantage, a public authority or Minister may
take account of any public interest factor that the
public authority or Minister considers relevant
and, in particular, must consider whether the

information — /
(@ is generaly avail Ieto%'

the third party;

(b) would be exem ormation if it were
generated by a public authority or
Minister; or

(c) could be 'sclogeé without causing

~substantial '\ harm to the competitive
position of the third party —
an ugﬂ;?dso, in particular, take into account
wheth ere are any considerations in the
public interest in favour of disclosure that
outweigﬁ considerations of any competitive
disadvantage to the third party.

If —

(@ an application is made for information
under this Act; and

(b) the information was provided to a public
authority or Minister by a third party;
and

(c) the principal officer or Minister decides
that disclosure of the information
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concerned may be reasonably expected to
be of substantial concern to the third

party —

the principa officer or Minister must, before
deciding whether the disclosure of the

information under this Act woul
unreasonably expose the
provided the information to sul
the third party’s competitive |

be likely to

in writing given to the third p%/ - /

(d)

(€)

()

notify the thir ty that the public
authority or Mini has received an
h

application for the information; and

&

state the /ureﬁ the information

~applied for; and

request ;@/ within 15 working days

“from the date of the notice, the third
. ty provide the third party’s view as to

w her the information should be
provided.

\Xf a public authority or Minister, after receipt of

ya third paty's view refered to in

~ subsection (3)(f), decides to provide the
information, the public authority or Minister
must, by notice in writing given to the third
party, notify the third party of the decision.

(5 A notice under subsection (4) isto —

(@

52
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(b) if the decison was made on behaf of a
public authority, state the name and
designation of the person who made the
decision; and

(c) inform thethird party of —

(i) itsright to apMa revie\N of
the decision; and

(i) the aut rity/to\h] h - the
application fo revlew/
madeahd\\gh

(iti) ‘the time within which the

pllcatlon must be made.

(6) A public authorlty/ Mméer must not provide
the information referred to in a notice given to a
_third party under subsection (4) —

(a tm\tll 10 working days have elapsed after
- ?Jléte of notification of the third party;

/ or
\ (b) if during those 10 working days the third
g party applies for a review of that

Y decison, until that review or any
subsequent review determines that the
information should be provided.

38. Information relating to business affairs of public
authority

Information is exempt information —
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(i) a trade secret of a public
authority; or

(ii) in the case of a public authority

engaged in trade or commerce,
information of “a business,
commercial or - fi ial nature
that would, if disclo der this
Act, ?b/@%[(e[y to expose the
public thorﬁy\ to comzt:tive

disadvan\\g;r-‘
(b) if it consists of the result of scientific or

technical research undertaken by or on
behalf of a public authority, and —

7 () the'r ch could lead to a
% ) payv{ﬁ:r invention; or

P \ Xii)/ the disclosure of the results in an
/ / / incomplete state  would be

— ‘ reasonably likely to expose a
| business, commercial or financial
undertaking  unreasonably  to

disadvantage; or

(i) the disclosure of the results
before the completion of the
research would be reasonably
likely to expose the public
authority or the person carrying
out the research unreasonably to
disadvantage; or

(c) ifitiscontainedin—
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(i) an examination, a submission by
a student in respect of an
examination, an examiner's
report or any such similar record;
and

(ii) the use for which the record was
compl eted.

39. Information obtained in c;v@ce\ /

(1) Information is exem nformation if its
disclosure under this t  would divulge
information communicated in confidence by or
on behalf of a person or ngernment to a public
authority or Mini

(@ the information would be exempt
_information if it were generated by a
bl{bhc authority or Minister; or

(b) thﬁ/ disclosure of the information would
' be reasonably likely to impair the ability
\ of a public authority or Minister to obtain

similar information in the future.

V

(2)V Subsection (1) does not include information
that —

(@ was acquired by a public authority or a
Minister from a business, commercial or
financial undertaking; and

(b) relatesto trade secrets or other matters of
a busness, commercia or financia
nature; and
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(c) was provided to a public authority or
Minister pursuant to a requirement of any
law.

40. Information on procedures and crit
certain negotiations of public authori

Information is exempt information |
of instructions for the guidance of o s of a

public authority on t roce%s to be fp%wed
or the criteriato be

@ in negotiatioNuding financia,

commercia and [abour negotiations; or

(b) inthe execgtﬁn of/;éntracts; or

(\e)' in the defence, prosecution and
2 settlement cases, or

(d) \yllar activities —

— relatlng to the financial, property or personnel

management and assessment interests of the
Crown or of a public authority.

41. Information likely to affect State economy

(1) Information is exempt information if the
information consists of details concerning any
proposed action or inaction by the Parliament,
the Government, a Minister or a public authority
in the course of, or for the purpose of, managing
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the economy of the State or any part of the State
and itsdisclosureislikely to —

(@) giveany person an unfair advantage; or

(b) expose any person to an unfair
disadvantage.

(2) Information is exempt i ion
disclosure would reasonab be expect to have
a substantial adverse effect on the abilit the

Government or any public ority to anage

the economy of the al‘e\ art of the State.

42. Information likely to affect cyltjral, heritage and
natural resour ces of thegte )

Information s xempt  information  if  its
i Iowrewould}e/l?ljelyto—

a) \eai the survival of a rare or
gered species of flora or fauna; or

(b) prejudice any measures being taken, or

g proposed to be taken, for the
management or protection of a rare or
endangered species of flora or fauna; or

23

&

(c) bhave an adverse effect on a site or area of
scientific,  cultural or  historica
significance; or

(d) pregudice any measures being taken, or
proposed to be taken, for the
management or protection of a site or
area of scientific, cultural or historical
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significance provided such measures
would not themselves have any of the
effects referred to in paragraph (a), (b) or
(©).

43. Information related to closed meetin

(1) Information is exempt in ormat if it is
contained in — / »
(@) the official record of \cLosed m@g of

acouncil; or

(b) information proposed by an officer of a
council or a councillor for the purpose of
being submitted to a closed meeting for

_consideration if the officer or councillor
has contri bu to the origin, subject or

contents o tham record; or
}m rmation that is a copy of, or acopy of

of information referred to in
\ | paragraph (@) or (b); or
\ (d) information, the disclosure of which

would involve the disclosure of a
deliberation or decision of the council,
other than information by which a
decison of the council was officialy
published.

(2) Subsection (1) ceases to apply after the end of
the period of 10 years commencing on the date
of the creation of the information referred to in
that subsection.
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3)

(4)

(5)

Subsection (1) does not include information
solely because it —

(@) was submitted to the closed meeting of
council for consideration; or

(b) isproposed by an officer or councillor to
be submitted to the cl meeting for
consideration — ’

if the information was
for submission to cl meeting for
consideration, unless i disclosure would
disclose a deliberation or ision of the closed
meeting which has not been officially published.

Subsection (1) 2$//n0t ude purely factual
information unless its disclosure would disclose

a deliberation or decision of the closed meeting
e?bf

brought into existence

~which has not b ficialy published.

N,

In thi tion —

“cloged/meetlng of a council” means a
meeting of the council which is formally
closed to the public.
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PART 4 -REVIEW OF DECISIONS

44. |Internal review

(1) If adecision in respect of an application made to
a public authority for information has been made
by a delegated officer, the applicant may, within
20 working days after notice of the decision is

given to the applic in accor ith
section 23, apply to prl ipal offlcer/o)thhe
public authority for < edeC|S|on

2 If- w\

(@) adecision to provide 'hformattion relating

to the personal /f;ai rs of a person

_referred to in section 36 has been made
by a delegated officer; and

(\\mt\tlce of the decision has been given to

ternal party in accordance with

|on 36(3) —
\t@he externa party may within 10 working days
f the receipt of the notice apply to the principal

_officer of the public authority for areview of the
decision.

@) If-

(@) adecision to provide information that is
likely to expose an externa party to
competitive disadvantage has been made
by a delegated officer under section 37,
and

60



Right to Information Act 2009
Act No. of

Part 4 — Review of Decisions

s. 45

(b) notice of the decision has been given to
the external party in accordance with
section 37(4) —

the externa party may within 10 working days
of the receipt of the notice apply to the principal
officer of the public authority for areview of the
decision.

(4) If an application for ar \IQOH IS
made to the prmupglvf%m accordance with

subsection (1), (2) th rincipal officer
must as soon as practlc

(@) review the deC|S|on and make a fresh
decision; or

(b) arrangefor/deletéd officer, other than
-~ the delegated officer who made the
decision, to review the decison and

\Qake af decision.

/ (5) A deC|S|(’)p/on a review under this section in

— respect of an application made under section 13
is to be given in the same manner as a decision
inrespect of the original application.

&

45. Application for external review

(1) A person or externa party may apply to the
Ombudsman under this section for areview of a
decision in relation to which section 44(1), (2) or

(3) appliesif —

(@) the person or externa party has made an
application for internal review under
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section 44(1), (2) or (3) in relation to the
decision; and

(b) either —

(i) the person or external party has
been informed of t result of the

rG'VIGW, or
(i) 20 working \Frxelapsed
sincethe pllcatlon

(2) The application refer [ subsectlon D
must be made Within&m}norklng days of an
event referredto in subsect D(b).

&

46. Other applications for review

(1) ‘A person’ who h ‘applied for information in
accordance with Part 2 may also apply to the
Ombu /or areview of adecison where —

e

/ (a) decision which may otherwise be the
subject of an application for an interna

-~ review under section 44 has been made

by a Minister or principa officer of a
public authority and as a consequence the

applicant cannot make an application
under section 44; or

&

(b) aMinister or public authority has made a
decision that the information requested
was not in existence on the day the
application was made; or
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(c) aMinister or public authority has made a
decision to give access other than in the
form requested by the applicant, except
where to do so would breach copyright;
or

(d a Minister or public authority has
decided that the information requested is

public authority; or - P
(e) following a deci 'on\mging madé)y a

Minister or authority, the
applicant  believ on reasonable
grounds, that there is an insufficiency in
the searching for the information by the
Minister or inc‘,aéhority; or

(f)' notice of a decision on an application
< under section 13 has not been received

\E’xthe plicant and the period specified

, calculated under, section 16 has

/ | elapsed; or
\ (Q) a Minister or public authority has
/ decided not to consult the person under

section 36(2) or section37(2) and the
person believes that he or she is a person
who was required to be consulted.

(2) An application referred to in subsection (1) must
be made within 20 working days of the day on
which the applicant received notice of the
decision.
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47. Review where decisions delayed

(1)

©

/ / \‘(a) by virtue of this section an application
/ \ . has been made to the Ombudsman under

64

If —

(@) an application has been made to a public
authority or Minister under sectlon 13;

and
(b) the period prowded ion 16 has

elapsed; and O
(c) notice of a decision n the app catlon
has not beenr {N y the applicant —
the principal officer o:i%s( c authority or the

Minister is, for the purpose of enabling an
application to be made to th Ombudsman under
section 46, to be taken to have made, on the last
day of the relevant period, a decision refusing to

_grant the application.

-

/. section 46 but the Ombudsman has not
g made a decision on the application; and

(b) adecision, other than a decision to grant
the request, is given by the public
authority or Minister —

the Ombudsman may, at the request of the
applicant, treat the application as extending to an
application for review of that decision in
accordance with section 46.
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3)

(4)

Before further considering an application made
under section46 by virtue of this section, the
Ombudsman may, on the application of the
Minister or principal officer of the public
authority concerned, allow the Minister or public
authority further time to dea with the request.

The Ombudsman may allow

lic authority
or a Minister further time in accordance with
subsection (3), subjeyich conditions as the

Ombudsman thinks fit /

48. Powersof Ombudsman \<

(1)

The Ombudsman has the fol Wi ng powers when
considering an application for review:

(a) to deC|de on the form and content of an
appllcatlo for review;

(b) ide on the process for dealing with

/ / th review;
\ (é) to examine witnesses if appropriate to the
~ process of the review;

&

(d) todirect aninternal review, if one has not
already been completed;

(e) to identify opportunities for early
resolution, including conciliation;

(f) to promote settlement of the review
application;
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(g) to decide the parties involved in the
review,

(h)y to make any preiminary enquiries
necessary to determine the power to
review or to decide if to proceed to

decision maker;

review; /
(i) to make a decision asw\e original

lication for review that
is vexatious, lack bstance or is not
actively progr&% the>appl icant;

(k) to decline to continue to review an
application where the applicant fails to
comply with the directions of the

/7 ~Ombudsman in connection with the
¢ progressof ereview;

) kdlrect a public authority to provide
/i N b@/te( reasons for a decision, within a
/- period of 10 working days, including if
'/ necessary a schedule of information

-~ relevant to the application;

“ (m) to give direction on the procedure to be
followed on review;

(n) to direct that his or her decision is to be
implemented by the public authority
within a period of 20 working days or
such lesser period determined by the
Ombudsman;
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(o) inthe case of an application in respect of
a fallure to meet a statutory time
limitation, to grant an extension of time
to a public authority or Minister to
proceed to determine the origina

application;
(p) to make compule ests of the
parties to the review, r to the
conduct of the review. P
(2) The Ombudsman — Q\ /
(@ hasfull and fre&;d to the records of
a public authority and may require that
access to be in aparticular form; and

(b) - may make/@pli ation to the Supreme
72 Court on aqu ion of law.

3 v'Ii'h Ombudsman does not have power to
investi a matter under the Ombudsman Act

/’ 1978 if Stpa’( matter could be the subject of a
/ review by the Ombudsman under this Part.

\N/here the Ombudsman is determining a matter

rought by an applicant, the public authority or

“ Minister concerned has the onus to show that the

information should not be disclosed and it is

open to the Ombudsman to determine the

outcome of areview on the basis that the onusis
not discharged.

(5) Where an external party seeks review of a
decison by a public authority or Minister to
disclose personal or business information of that
external party, the external party has the onus to
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show that there are grounds that the information
should not be disclosed and it is open to the
Ombudsman to overturn adecision if that onusis
not discharged.

(6) The Ombudsmanisto—

(@ use the powers in this ion to resolve
an application for ' soon as

possible aftey’vpt of the application;

and / /
(b) if an applicati not be resolved,

ensure that his&%& decison on an

application for review is made as soon as
practicable. %

49, Decisionéof Ombudf/
(D \dﬁil\st;on in respect of a review has been
~— madeb

the Ombudsman —

(@ that IS adverse to a public authority or
\ Minister, the Ombudsman must make
% available a draft of that decision to the

public authority or Minister and seek
input from that public authority or
Minister before finalising the decision; or

&

(b) in any other case, the Ombudsman may
make available that decision to interested
parties and seek input from the parties
before finalising the decision.
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(2)

3)

(4) The Ombudsman — /</§n

. exemptin

Where a decison has been findlised, the
Ombudsman may only reconsider it to correct an
accidental mistake or omission.

When a decision in respect of areview has been
finalised, the Ombudsman is to provide a written
copy of that decision and a statement of the
reasons for the decision to eac o%ti& to

the review. \

(8 must not include i y decision or
statement of reasons any information
which is exempt information; and

(b) in respect of exempt information

specified in Divison1 of Part 3, must
~ not confirm or deny the existence of the
yv%ation.

\¢
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PART 5-MISCELLANEOUS

50. Guid€dinesand advice

(1) The Ombudsman may issue
guidelines relating to —

(@) the process of disclosing information
under all four types of information
disclosure refer toin\section 2; and

| maintain

(b) the factors to considered when
determining to refuse an application
under section 21; and

(c) any other p)c/ltters%w/e or she considers
~ necessary.

(2) ~The Ombudsman may, of his or her own motion
or “\hs) request of a Minister or principal
—_officer, provide oral or written advice to a public
/ ’ authority//oﬁ?]e operation of this Act.

The /Ombudsman may issue and maintain a
manual related to the operation of this Act.

(4) © The Ombudsman may publish a decision that he
or she makes in respect of a review and the
statement of reasons related to that decision.

51. Offences

(1) A person must not deliberately obstruct or
unduly influence a principa officer, a delegated
officer, an officer of a public authority
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(2)

determining an internal review or the
Ombudsman and his or her staff in the exercise
of the power to make decisons in accordance
with this Act.

Penalty: Fine not exceeding 50 pen kty units.

A person must not deliberately fail to disclose
information which is the of an
application for an di I re of
information, in the umstances where the
information is known the person exist,
other than where non-di re is permitted in
accordance with thisAct o ther Act.

Penalty: Fine not exceeding 50 penalty units.

52. Protectlon agalhst act ions for defamation or breach
of confidence

(1)

N

&

Where information has been provided and the
prowsor] that information —

(a) was required or permitted by this Act; or

(b) was authorised by a Minister, a principa
officer or a delegated officer in the bona
fide belief that the information was
required to be provided in accordance
with this Act —

an action for defamation or breach of confidence
does not lie against the Crown, a public
authority, a Minister or an officer by reason of
the provision or the authorising of the provision
of that information, and an action for defamation
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(2)

or breach of confidence in respect of any
publication involved in, or resulting from, the
provision of that information does not lie against
the author of the information or any other person
by reason of that author or other person having
supplied the information to a public authority or

Minister.

The provision of informatio (inc%’rw@exempt
information) in consequence of ar made
under this Act do ot constitute, for the
purposes of the law relati c\l‘@ def ion or
breach of confidencexm authorisation or

approval for the publicatio that information
by the person to whom the information was

provided.k | / /

53. Protection inreﬁpect/m/criminal offences under
other Act \

Where information has been provided and the

/ provision of that information —
\ (@ wasrequired or permitted by this Act; or

&

(b) was authorised by a Minister or an
officer having authority, in accordance
with section 22, to make decisions in
respect of requests for information, made
in accordance with this Act, in the bona
fide belief that the information was
required to be provided in accordance
with this Act —
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54. Reporting
(1) The Secretary of the

neither the person authorising the provision of
the information nor any other person concerned
in providing the information is guilty of a
criminal offence by reason only of the provision
or the authorising of the provison of the

information. /

artment must, ﬁzs/ soon
h year, prepare
ion of this Act

23

as practicable after the
a report on the admini
showing, in particular —

(& the number of appli ations made under

Part 2 and the ‘public authorities or

—Ministers that received the applications;
and

V

(b) Vﬂt@ number of applications under Part 2
- at were refused and the provisions of

/ | this Act under which they were refused;
\ -/ and
(c) the number of applications under this Act

&

where the information requested was
exempt information or part of the
information was exempt information and
the provision under which it was exempt;
and

(d) the number of applications for internal
review under section 44 and the results
of those applications; and
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(2)

3)

(4)

Yy

N\

(e) alist of the Acts and sections of those
Acts which exempt information or public
authorities from the provisions of this
Act; and

(f) the number of applications for review
made to the Ombudsman under Part 4
and the results of those / ications.

The Secretary of the D
report  prepared |
subsection (1) to the
in both Houses of Parli
days of its receipt.

t within 10 sitting-

The Ombudsman is to provide a report to
Parliament about the operation of this Act and
any related matters he or she decides are

relevant. /
The report referred to in subsection (3) is to be

contai in the annua report of the
Ombudsm under section 30 of the
Ompudsman Act 1978.

%

55. Regulations

D

(2)

3)

74

The Governor may make regulations for the
purposes of this Act.

The regulations may be made so as to apply
differently according to such factors as are
specified in the regulations.

The regulations may —
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(@) provide that a contravention of any of the
regulationsis an offence; and

(b) inrespect of such an offence, provide for
the imposition of afine not exceeding 50
penalty units.

(4) The regulation may authoris;e;/a/ matter to be
from time to time determin plied or

regulated by any person o quy% in the
regulations. /Q\ /
56. Administration of Act \< P

Until provision is made in relation to this Act by
order under section 4 of the Administrative
Arrangements Act 1990 —

B the admi :'}S/ation of this Act is assigned
\t%the Minister for Justice; and

/ | \(b) "[\I’/F/ department responsible to that
2 | Minister in relation to the administration
\ of this Act isthe Department of Justice.

57. Legidation repealed

The legidation specified in Schedule 4 is
repeal ed.
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58. Legidation rescinded

The legidation specified in Schedule 5 is
rescinded.

>
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SCHEDULE 1-MATTERSRELEVANT TO
ASSESSMENT OF PUBLIC INTEREST

Sections 15(2) and 33(2)

1. The following matters are the matters to be
considered when assessing if sclosure of

particular information would 0 contrary to
the public interest:

/\\

&

(@

(b)

(

icn for gov ment
information to

whether the di:cku( would contribute

to or hinder debate on a matter of public

interest; | / /

~ whether the disclosure would inform a

person ab?rﬁe reasons for adecision;
ether e disclosure would provide the
tual information to aid in the

erstandi ng of government decisions;

(e) whether the disclosure would inform the

(f)

(9)

public about the rules and practices of
government in dealing with the public;

whether the disclosure would enhance
scrutiny of government decision-making
processes and thereby  improve
accountability and participation;

whether the disclosure would enhance
scrutiny of government administrative
Processes;
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(h)

(i)

()
(k)

/\ (i“

(n)

O
)

&

(0)

78

whether the disclosure would promote or
hinder equity and fair treatment of
persons or corporations in their dealings
with government;

whether the disclosure would promote or
harm public health or safety or both
public health and safety;
whether the disclo rew% mote or
harm the administration o 4»yétice,
including affording cedural ‘fairness
and the enforce%enyﬁthe law;

whether the disclosure would promote or
harm the economic development of the

State;

whether the disclosure would promote or

harm the /en%rsocnment and or ecology of

/Qe State;
h

h

ther the disclosure would promote or
m the interests of an individua or
group of individuals;

whether the disclosure would prejudice
the ability to obtain similar information
in the future;

whether the disclosure would prejudice
the objects of, or effectiveness of a
method or procedure of, tests,
examinations, assessments or audits
conducted by or for a public authority;
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(p) whether the disclosure would have a
substantial adverse effect on the
management or performance assessment
by a public authority of the public
authority’ s staff;

() whether the disclosure would have a
substantial  adverse t on the
industrial relations of a public authority;

(N whether the disclosure would be contrary
to the security or good order of a prison
or detention facili

() whether the disclosure would harm the
business or financial interests of a public
authority ' o an>/ other person or

_~organisation,
) Whetherayé/applicant is resident in
\Qstrali -
/i 7 (u) wh ther the information is wrong or
/- Inaccurate;

(v) whether the information is extraneous or

additional information provided by an

: external party that was not required to be
provided.
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SCHEDULE 2-MATTERSIRRELEVANT TO
ASSESSMENT OF PUBLIC INTEREST
Sections 15(3) and 33(3)

1. The following matters are irrelevant when
assessing if disclosure of partic information
would be contrary to the publici :

(@) the seniority of the person who is
involved in preparing the docuyé)t or

who is the subject of the document;

(b) that disclosure would confuse the public
or that there is a pg)ssibility that the
public might not ydlly understand any
tentative quality of the information;

“(¢) that disclosure would cause a loss of
. _confidencein the government;

2 N isclosure might cause the applicant
/ : to misinterpret or misunderstand the
. | information contained in the document

\ // because of an omission from the

document or for any other reason.

&

80



Right to Information Act 2009
Act No. of

sch. 3

SCHEDULE 3—MATTERSRELEVANT TO
ASSESSMENT OF REFUSING APPLICATION

Sections 10(1)(b) and 20(1)(b)

The following matters are matters that must be
considered when assessing if the processing of
an application for

isclosure of

information would result in a%tial and
unreasonabl e diversion of resourc Y

(@ the terms est espeually

whether it is o global kind or a

generally exprmd uest, and in that

regard vvhether the terms of the request

offer a sufficiently precise description to

permit the public authority, as a practical

~ matter, to locate the document sought

within a Gr(eénable time and with the

P\eruse reasonabl e effort;

(b) whether the demonstrable importance of

determining what in the particular case

/ the document or documents to the
\ '/ applicant might be a factor in

&

are a reasonable time and a reasonable
effort:

(c) more generaly whether the request is a
reasonably manageable one, giving due,
but not conclusive, regard to the size of
the public authority and the extent of its
resources available for dealing with
applications;
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(d) the public authority’s estimate as to the
number of sources of information
affected by the request, and by extension
the volume of information and the
amount of officer-time, and the salary
Cost;

(e) the timelines bindi the public

authority; 4

(f) the degree of ertéinty that can be
attached to t imat%{har[ism easto
sources of information affected and hours
to be consumed, in that regard

importantly - whether - there is a rea
possibility that processing time might
exceed to e degree the estimate first
~ made;

the extent to which the applicant is a
“repeat applicant to the public authority in
t of applications of the same kind,

/ | \ or a repeat applicant across government
/ - in respect of applications of the same
\ /- kind, and the extent to which the present

application might have been adequately
¢ met by those previous applications;

(h) the outcome of negotiations with the
applicant in attempting to refine the
application or extend the timeframe for
processing the application;

(i) the extent of the resources available to
deal with the specified application;
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() the number and volume of assessed
disclosures of information to the
applicant about similar information in the
12-month period immediately prior to the
present application.

=
&S

7

7~

b
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SCHEDULE 4—-LEGISLATION REPEALED
Section 57
Freedom of Information Act 1991 (No. 22 of 1991)

N

757

b
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SCHEDULE 5-LEGISLATION RESCINDED
Section 58
Freedom of Information Regulations 2001 (No. 39 of 2001)

Freedom of Information (Fees) Regulations 2004 (No. 130 of

2004) /

5

b
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